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— LU\ 35 B o A B T 2 4F 3 {E A ( Digital
Millennium Copyright Act, DMCA ) - HI: "% BUR | F2FPak s
B FA i 4 b = FE AT Ry Ay B AR E A > PIEBE A E F B e <

( Directive on electronic commerce' ) FIFRFIE/ERELE 2= — (49
PRIt RERTEH) SAMEEFEES - 2800 - BEEEE
SRR BTSSR - SRS AR S TR AL YRR B RIS » DU [ E AT A
FAEEE o - FE L FAR TEkH ) R SETE
Bk T PR A RS IR P I NS HIE Tk 0 T AEAEL AT ) A2
Frex BEENEE T - Tl E % T As o REEBEE TR
A WECRPHR R ILF AN » Bk R Ui R o FIISPEE ~ 3 - [H]
R iREZEREANZ ZERmEEEAE ZREEHE (EENEw
HE) fEF - 8 > {EDMCAEES » & F NS IRBTe it 2L AR
o N TEAHT ) BETTANAERERRFRTE A -

A FCOVID-19% 5 5 [ RV ER AR E 23K - A A E R
T3 o SRR TR - e RS = MR RHE A
HffEAudible Magicte iyt AR B 8 LEvE T HEEU A T ] -
DI R MR AR E - 2 (E R N (O P D RE 58 K Y PR 25 38 1l i S
(content recognition software) - FIAIALEE ARG - XF% »
AR ENE S Z LR HAE » —HRAPHEREN
K NS R H 8 m L8 Z N AR %24t (Internet
Service Provider, ISP) #F2A{SHEEER » ISP H BAHARHL e[ HAB AT =

Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000
on certain legal aspects of information society services, in particular electronic
commerce, in the Internal Market.

Jens De Maere, Covid-19: ‘infecting both people and internet,” LEXOLOGY
(November 22, 2021), https://www.lexology.com/commentary/intellectual-property/
international/gevers/covid-19-infecting-both-people-and-internet (last visited: 2023.
02.28).
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T7 > H—2EFEANEmSHEREELE - FIHANESREHEe A\ T
= (artificial intelligence, Al) JEFUAMEITRHY H EMERIAIERUE
NEEA > B2 BEEREA G Y E (E R IR = 12 e R - A
FH 8% XA Bl R E SR AR5 P S SR E A AR IR 5
EATFHERE > HEBNEZ PR AR -

> RAUKEZENE D Z VP EREME LENEE R
R PTARE Ve R EFREISREZ## > DA ERERER
HIEAE (REB BURBEE LR ~ 2 E ML E BN EHET S
w0 P S ERE SR LR AR IREE - AME R E R B S IR R
FIRF  [FRHE R E (FREASGT H RS (ERE AR Z (EE &R Z
FERIORFEMT P HIRIIE o W0 SR R B PN 75 7 5 8 e B RE AR &
TEREABNST R EERYES, » B S BBUN 3% g i €% W /R TR A PREK, -
G e BT HUT EFRDARIESE - FhiEiAdsE T ER AT ) B
ZHRRBOEB R R AR AR - SR EORAMIE - RBRIL 21
SRR RsEMAE (ISP) WREEREREHIE - IAIEE R
AEAEAMER A BT IR TG R E (R AR R R
RO A (6 F B HIRER] - &2 R B BUR B E [ 5 3% e ol 2 PR E Bl S8

Michael Andor Brodeur, Copyright bots and classical musicians are fighting online.
The bots are winning., The Washington Post (May 21, 2020), https://www.
washingtonpost.com/entertainment/music/copyright-bots-and-classical-musicians-are-
fighting-online-the-bots-are-winning/2020/05/20/a11e349c-98ae-11ea-89fd-28fb313
d1886_story.html (last visited: 2023.02.28).
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R E ZFREFIE(EHIEE - WEATRE " 8fr R A% ) BRI
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FREE R N ERB IR A4 YouTube B %G H (lofi hip hop radio
- beats to relax/study to) (EH#FEFELFEE " Lofi Girl ; ) BN O "4
tATHHRAANEREBNEIREZIERE  RESKERERN
Fr > YouTube ABHERIH — HAKIEEFE - YouTube EfEZHEER
RER AT RBAPARZ AR E - RAEEEAIR X E B R %A E T FMC
Music Sdn Bhd Malaysia ; » {H " Lofi Girl | B FEH—% A4
AFIRENEREE SRS ee® o RS E R . TEMC
Music | 2B EE] TB% |, ABTEsEnenm’ - FEREgm
HMi=zEH "Lofi Girl , BB HEHER o NEEAEZAE
YouTube# L E#E » (HESHREIEE I ARA LA BIL AT IR

Directive (EU) 2019/790 of the European Parliament and of the Council of 17 April
2019 on copyright and related rights in the Digital Single Market and amending
Directives 96/9/EC and 2001/29/EC, OJ L 130, 17.5.2019, pp. 92-125 [hereinafter
Directive (EU) 2019/790]. B *t & dp £ chE ghinit » 2R SR 8 £48 > % H
2019# feiz 8 - B B-F (v Ay £ R > FEMART T 52638 0 2020 11
75 F 821

MR BT RARE > Lofik AR T | R ey aFels M BmEAN
12 5 Bl 55? A 0202247 13 B https.//WWW.thenewslens.com/amcle/
169747 >335 B #7-+ 20234F2 A28'F

Gajendra Jeya Kumar, Local record label blames ‘hacking’ for Lofi Girl fiasco,
malaysiakini (July 12, 2022), https://www.malaysiakini.com/news/628032 (last
visited: 2023.02.28).



USES e AR AL o YR T IR R 60k RS F R 83

A THEK o WEIEREARAE LT - REAHERE R
7 EELEUT ) RFEAREEREAEEEEREAEES R -

Bt T Lofi Girlf=H% |, B8 IH R IRt FE i R LA #
HHIE VISP » Ry sKEETT SR B B I AR B T S48 2 FH 2 Rz i
N > RERGEREEN > NMIATEZ > Bt TEEEA TZ
BIRE , (willful blindness ) M#ITEERMEEEER - EEHENLRE
RIS S S B - & 2 (ERER 4= f7 A L2 e Rl A T 8
fE 2 - AIEE HeefA T EEER  EFRASRER  BEE
B A S BB R SR B 8% ~ S T RES R LR D& - &
FFARE - HERISPHY IE Eila] FE -

Bl E B A AUEEE B B L HE 5 RR1EF R 15 8 e s Y
FEREBALEOCEEaZERE T @A BT | BFRA  E
befe EEREETDEH 2 B BRI EE B IE AR -

— ~ ZVERE AR B B b flgs—— P ke il

ALERIR

WS RRELE > ARENEREET AR FEA - BEIREA
THZ > SEANEFEEREERAE  UEENESEEREET
Ry o E(FREAEEBIRS BB EREIU AN T - BITRAN A
RIRES ELAUHEE L (UT &1 T ADRBEESBIEEE | ) BHIRERE
fiE > BUERFEE(E AR HUT ) B AMAE =TT SR ADE A
sl 71| KRG 24/ NFF AT B M AR, > A — AR H BN AR B R il R 2 e
R ISPRTHUS " EEREE ) (/& - LA E R AR R
HUN SR AR RENE > RAERBERE LEEENENS
EREEREEE - —MBoGR - ISPHEEEEEETR & EAEE
BHHPAEE > HREEEN T EEELEEHEZEH > ISPA
LEESEEFEBNES ZAFHNESCSHBERE M EISPHUNZ
PRS2 RENEE NG 2B RENRERRE - NILISPEE &
BTH PSR EREEA > EREE NS EENEZ R - PlE



84 HLRIKEF 34N 2023411 A

B3 SE i 57 5% James  Rhodes i HL B 22 (00 ([ B ARG SE — 5T 4H i)
( Partita No.1 in B-flat major, BWV 825) Hrh—EFa 1311808y 5
EREHBN Mm% EE - 5[ 2KSONYIE / 24 & ( Sony Music
Entertainment, SME ) #5ARFEEA - BEHIFERKZERFE K
FySONYIE 7 /> 518k H AV AL B 38 7l )RS B M 252 | ol 22 my o B
BB N E R SRR SRS 1’5:%tt¥iﬂ%AEi¥47$¢7 o Ny
B 4B 2252 Michael Sheppard 25 1+ B 4L AG L HOE = H %7 tfﬂfﬁ
mih 0 5K EEAN R W (Naxos of America) 0 5 /A 5] 3 A2 A i
A1 SORMBFGEAS R N e fH &R T RN I%%l%%%ﬂﬁ
18R A EERHAYAL \#/i"iz/%‘ﬂij\%“ THIEIZ 52 R 207 28 PRy & T
G T EFREN S S Em - H 2% E 5% Adrian Spencejiéf H4%
EEZBEILR (MEKH=E%) IR LERREEERS - M523
B4 5o 2 HThE \_J%%LT;J% BT > R Ry HER A ATE B4 8 A1 X
e BB R EE A I S N\ A EE RS B E LA |
Sy 18FOEY L &0 o LLEEE BEEREEEEZDG - HE% 5 - &
FLFF AT RIMERY T B BB MR 5 - # 2B I A LI T B F o - 22 1(F
REREE - BT AT TEE R B - EEEEAE - E2REER A
H B FAVADE B A AR Al 2B a A R Sl RS - I
HE) LB RS S AR A - BEEEESE SRR R LR
PREEE - HUT SPHABATFI" o SR TR IR 5 0 450 b3 o DA 5

Charles Klass, ATTACK OF THE COPYRIGHT BOTS, Sports and Entertainment
Law Journal (29 October, 2018), http://asuselj.org/attack-of-the-copyright-bots/ (last
visited: 2023.02.28).

Brodeur, supra note 3.

Alexandra Chaves, ‘Disruptions and shutdowns’: Why automated bots are
interrupting |live-streams by classical musicians, The ;National (May!29, 2020),
https://www-.thenationalnews.com/arts-culture/music/disruptions-and-shutdowns-why-
automated-bots-are-interrupting-live-streams-by-classical-musicians-1.1026014 (last
visited: 2023.02.28).

10
Brodeur, supra note 3.
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1 JonathanStrickland, How Content-recognition Software Works, HowStuffWorks,
https://computer.howstuffworks.com/content-recognition.htm (last visited: 2023.02.

28).
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HEFE S AT B o 40 - FERIE A T 484815 ( Artificial Neural
Network, ANN - SUFEAEHAR4ERS ) SURME 4848 RS ( Spiking Neural
Network, SNN) fH&EAHIEREY » B BT HBNE - Bt
EHERCTFE RS ABBEE R 2 A B s - i S
FERT - EEEENT » REREENE (ZSEREENNE)
A{E BALE BRI S ET 5 o 430 BB A% P 755 B P 41 22
I3 RS - BRI R DRI A R e -

S FE @ I EDMCAR » BRI EIERE A ST A SN
25 RBZTENE NTANE B 4 8 4 R - 2 HEISPIE DU A 5 &
fir Cidentify and locate) 3%NZ > BER' o 2 B & 4 2 B s L ]
B HE A RIS PAEEAE S I (AT A R RE > P AEEE 5 12468() 8
T 4% T T ISP JE T & 2% 1 ME A 5% A2 36 5% 71 #5 6 ( standard
technical measures) '® » {H RN RAEH S K FFHBE T ERH GO
RES 5 Bh S A BB A N A IR B R AT - L BEEA R TS
PR AR SRR - HAE R EE A TSR A E = @A S
HIGERS BHEFT By o BRAE » PR N T R Al 5 F T o) U BY A LE B0
S R S > SRR A TR S ~ (RS A L S A A
P P DR 8 L RE ] o BiE SRAUE 0% 3% 1 s B IR R (3
HEIEREAA TR A TR &Y - BT - WS ERL
R EIEEEA ) SRR [RERREEIEEE  TEY
PR R AR = e B8 - AU ELEIE IS SN AR S R Z 2 5IR
]~ EERE R EA A DS EIE - BRI GE EEEIEE

14 Joanne E. Gray & Nicolas P. Suzor, Playing with Machines: Using Machine

Learning to Understand Automated Copyright Enforcement at Scale, Big Data &
Society 7, no. 1 (April 2020): 1-15, https://doi.org/10.1177/2053951720919963 (last
visited: 2023.02.28).

S. Rept. 105-190 - THE DIGITAL MILLENNIUM COPYRIGHT ACT OF 1998,
S.Rept.105-190, 105th Cong., at 46 (2023), https://www.congress.gov/congressional-
report/105th-congress/senate-report/190 (last visited: 2023.02.28).

Id. at 52.
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B\ Harry Wall il B i 52 F a5 — (82 e iy ' - — /(=

17 J. Royce- Fichtner; & Troy J. 'Strader, Automated Takedown Notices and Their

Potential to’ Generate Liability -under Section 512(f) of the Digital Millennium
Copyright Act, 6(1) JOURNAL OF INTELLECTUAL PROPERTY LAW &
PRACTICE 51-59 (2011).

18 Isabella Alexander, Neither Bolt nor Chain, Iron Safe nor Private Watchman, Can
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Righthaven LLC (L Ffiif# " Righthaven ; ) HYE{EIE#VENT] » B
R EFTEHEREE YT EEMEZRE - Righthavent
HAEERE - 2 AE S e R T R > 2hi%
PRGN (T IS LR o 5B 5340574 B Denise Cotedffili 7 7 it
B TR B EREEE (B B (S s
SR E RS RS S e M B F L A B
BT FE (AR B s i AR ) MR A
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Prevent the Theft of Words: The Birth of the Performing Right in Britain, in
Privilege and Property: Essays on the History of Copyright, edited by Ronan
Deazley, Martin Kretschmer (& Lionel Bently, Ist ed., 321-46. Open Book

Publishers, 2010, https://dot.org/10.2307/j.ctt5vjt9v.16 (last visited: 2023.02.28).
b McDermott v. Monday Monday, LLC., No. 17-CV-9230 (DLC), 2018 U.S. Dist.

LEXIS 184049 at 5 (S.D.N.Y. Oct. 26, 2018).

20 New York Times Co. v. Tasini, 533 U.S. 483, at 494 (2001); see generally 3 M.
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Nimmer, Nimmer on copyright § 10.01[C][2], pp. 10-12 to 10-14 (2000).
17 U.S.C. § 106 (2022).
17 U.S.C. § 504(c)(1) (2022).
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e
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W R BUAR o S3— 7 TE - ISPARIBESHEE MR E Rk fH48 0 4 F
7S 0 BB G R BE AT o

RHEEE 5125 (c)TEG)A)VHLE B HE A >~ BEMS 0D » SEE)
T HUT ) FRRE 0 SEEE ANERIISPESMEREE AL - ZEREA
S REE A VE & D& - O R A SR (s A (ED
HER) ELY ) OBPBIHSHENE RS SRS [ (E S
— (4 L AR I SRS . @B ISR A
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P OARFERRERRRAH A TR A REE T EA TN ERT
3 : https://www.copyright.gov/512/sample-notice.pdf + ¥ 35 B #7 : 20232 F 28
E] o

17U.8.C. § 512(c)3)(A)(i) (2022).

17 U.S.C. § 512(c)3)A)(ii) (2022).

17U.5.C. § 512(c)(3)(A)(iii) (2022).

17 US.C. § 512(c)(3)(A)(iv) (2022).

17 US.C. § 512(c)(3)(A)(v) (2022).

24
25
26
27
28



A AR AR 3 A R A RS R A 09 R R R FR 93

.
*

EHIE 2 (s e T -

ISP D0 T BT B B 25 B I 422 42 A EL L L T S B 48 3T
FIRFAE - B R A e S " EE @, f25F » ISP
it TEEEA, - BOREERFNE - B H & ISPk I8 E] 18 18 41
¥ 2 PR - ISP REL R AT R SR8 1T B i 5 LAY
SRR - IR EH EEEE -

AR (MR A 58 E B 0 (S T J L 4 B
TEAERE S HLS Y B RCEERA - B A SEE
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T EFEINER - BT RSS20 EEMBAN T EEHEE
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RIS S 126 ()78 - 15 T [BE@A , F2F P > W E R AT LA
1) 5 S B HE A [ FE B 9 Y (S ME A WIS HE A0/ L4582 B
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29
30

17 U.S.C. § 512(c)(3)(A)(vi) (2022).

17 U.S.C. § 512(c)(3)(A)(V) (2022). (v) A statement that the complaining party has
a good faith belief that use of the material in the manner complained of is not
authorized by the copyright owner, its agent, or the law.

17 U.S.C. § 512(c)(3)(A)(V) (2022).

17U.S.C. § 512(g) (2022).

17 U.S.C. § 512(g)(3)(A)-(D) (2022).

17 U.S.C. § 512(f) (2022).

31
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55512168 () TR TE F0 7 P 25 L DR P ME 308 R T L 966 FE 5 g IS P
FAEEEA - BREENE - TEEEA, HEREM TERY
O % (AEEEE%E) NERY ) OBMBITEC T RIS
IS > R BT RZ AN ES  OBHEERESERE > &
P2 DR Ry St SR BB ST T e L R B4R Y SR 2 (B3 SR e ;
({5 P A R, » LR A (o P 2 [ A B B W A 3
ERREEE - G E R R (EAREA) Ay

EEEEHE DEA T ) R R B
SRR L (T oy B o P R WO R I S M 2 2 ] USSR
't B TR R RS EREA T ISPR L R B,
B S ST ] A AE (S HE 8 0 T B A R B 2 BN ST
(- SR BB A PO AR B RO N 2 AT A R S s e s ]
T N EPHABAT ] - M T I ERHE ST R ES 2ROE R &

% 17 U.S.C. § 512(g)(2)(C) (2022). (C) replaces the removed material and ceases

disabling access to it not less than 10, nor more than 14, business days following
receipt of the counter notice, unless its designated agent first receives notice from
the person who submitted the notification under subsection (c)(1)(C) that such
person has filed an action seeking a court order to restrain the subscriber from
engaging in infringing activity relating to the material on the service provider’s
system or network.

ZBEFMEHRTHERA DR @ o A TR - A AL TEATHELEERT
K : https://'www.copyright.gov/512/sample-counter-notice.pdf » # 35 B #7 : 2023
F2H288 o

17 U.S.C. § 512(2)(3)(A) (2022).

17 U.S.C. § 512(g)(3)(B) (2022).

17 U.S.C. § 512(2)(3)(C) (2022): (C). A statement;under penalty of perjury that the
subscriber has a good faith belief that the material was removed or disabled as a
result of mistake or misidentification of the material to be removed or disabled.

17 U.S.C. § 512(g)(3)(D) (2022).

Sen. Rep. No. 105-190 at 21 (1998).

36
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infringer) —37 » )8 8L TEEEMHTE, RE > LA ESR
TERF ) B T AEIEN, 0t R AL LIRS R AR - i
FREBEEFEES 12060 E1)NA)Y T EEEEERE | TR
B R o A e I AL 1 2 B 5 R At
o > A M) SE R SF 5 51246 () TE (1)(A) B B #9 % #F  1E Ellison v.
RobertsonZg » RIS JL A AR ER (it T —TE HIGUAZEAE © £R5TISP
REECORN—E T EEEREEE,  SHECHEEHL T EEE
RESIAEREIRTS © QLSRR T RETHECE » R OBZBOREH
HAFF% « AIRISPIF & il = TE A - AI3YE ISP M B8 S
o HAESREOEOA K T EEBREE ) TRERY - F
Perfect 10, Inc. v. CCBill LLCZE » B FESEE S K000 Fafpifr W R4S 52

42 17U.s.C. §512() (2022).
43

17 U.S.C. § 504(i)(1)(A) (2022).
44

(1))CONDITIONS FOR ELIGIBILITY.—

(1) ACCOMMODATION OF TECHNOLOGY.—The limitations on liability
established by this section shall apply to a service provider only if the service
provider—(A) has; adopted and reasonably implemented, and informs'subscribers
and account holders of the serviee provider’s system or network of, a policy that
provides for the termination in appropriate circumstances of subscribers and account
holders of the service provider’s system or network who are repeat infringers.

4> Ellison v. Robertson, 357 F.3d 1072 (9th Cir. 2004).
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TEEMI Christian Music Group, Inc. v. MP3tunes, LLCZE - [#FSH 7
AP T EEEES ) (U TERIREERE  EaEPEERANEE
FERVIEIL N RHREN A EESIREERAIE 2 - /£ E3FEF » HXDMCA
WHEESR " EEEEE ) o B K R AR 4R SiaE s
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A PR B R NG (R P A Y o B
EIVEREY T EREEE ) o TERERARE - B ARY TE

% Perfect 10, Inc: v. CCBIll LLC, 488 F.3d 1102, 1109 (9th Cir:2007).

i Corbis Corp. v. Amazon.com, Inc., 351 F.Supp.2d 1090, 1108 (W.D. Wash. 2004).

48 EMI Christian Music Group, Inc. v. MP3Tunes, LLC, 844 F.3d 79, 89 (2d Cir.

2016).
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49

EMI Christian Music Group, Inc. v. MP3Tunes, LLC, 844 F.3d 79 (2d Cir. 2016).
50

BMG Rights| Mgmt.; (US). LLC' v. /Cox Communs., Ine., 881 F.3d 293/ (4th Cir.
2018).

UNITED STATES COPYRIGHT OFFICE, SECTION 512 OF TITLE 17 A
REPORT OF THE REGISTER OF COPYRIGHTS (2020), https://www.copyright.
gov/policy/section512/section-512-full-report.pdf (last visited: 2023.02.28).

51
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52
53
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(Arista Records, Inc. v. MP3Board, Inc.ZE

£ Arista Records, Inc. v. MP3Board, Inc.22>° » A5 205512
FROBFHEFERHAAER - R T A BS 120 (DIHFFEARYAR K
Tz %E o FREERRARMER AFE » Bk 48 HIMP3Board 481k fi2
FEE(ERESTRL - fRPEH I RO R R (B HE - IBR AF E5R - #
2 MP3Board, Inc.4guk Fy HAE FIE R ALIE /1 A F 2 ZFRECRERN H 4
HE R IREES - MBIREMEREER AFIIEIFRE - EEE
F S e AR RIUIE /A F]Z (R HE N [IMP3Board 48 G (TSP 25 24 (= 1

o4 17 U.S.C. § 512(f) (2022). Misrepresentations.—Any person who knowingly

materially misrepresents under this section—(1) that material or activity is
infringing, or (2) that material or activity was removed or disabled by mistake or
misidentification, shall be liable for any damages, including costs and attorneys’
fees, incurred by the alleged infringer, by any copyright owner or copyright owner’s
authorized licensee, or by a service provider, who 1is injured by such
mistepresentation, as the result of the service provider relying upon such
misrepresentation in removing or disabling access to the;material or activity claimed
to be infringing, or in replacing the removed material orceasing to disable access to
it.

Arista Records, Inc. v. MP3Board, Inc., 2002 U.S. Dist. LEXIS 16165 (S.D.N.Y.
Aug. 28, 2002).

55
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Id. at 3-4.
Id. at 43.
Id. at 45.
Id. at 44.
Id.

Id. at 45-46.



A AR 3 ARk A IR R 0y RS R 101

.
*

BRI A FATREE " HE ) B2 WIHERE R HRIAAG
RIS -
(™Rossi v. Motion Picture Ass’n of Am. Inc.Z

7FRossi v. Motion Picture Ass’n of Am. Inc.Z2%% » Rossifd— 1. &
FAEFEA 42 | internetmovies.com | 415 o Rossiff H4GLE &y T 4R
Mt o RRHLARHER BRI B % - s EE - T IrEIIA -
A{E4R TEGERES | GEAANAERER ) T AEETEHER
PIRAEATLAUT# - (FE B e — 2 Z P IRENER S
H o AR EERUE M AR EREE e TES
IR AR AL E AR > SR B Rossify 4L B & R N % o {# 5 Rossi
FIEC 4 Uk P 7E 2 ISP &% 4 (2 M@ 1 - BORBARAZ 48 0L ™ - 1E e
ISP 28 K1t 1y 48 0 7KF #0% Bf PA 1% > Rossi$k ] 1 — {1 8 BV ISP 2K GE &
internetmovies.com ° RossiZ 7~internetmovies.com g8 B ALY 72/ NHF >
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62
63
64
65
66

Id. at 45.

Rossi v. Motion: Picture Ass’n of America, Inc., 391 F.3d' 1000+(9th Cir. 2004).
Id. at 1002.

1d.

1d.
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7014 at 1004,
™ 14 at 1005.
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1d. at 1005.



A Z PR 33 ARk A IRAF R 0y KAk 103

.
*

A
(=)Online Policy Group v. Diebold, Inc.Z

1E£Online Policy Group v. Diebold, Inc.Z& » JIJNIbE B FSHE /A%
FRRIRMR - SN ESI2GEOE R ERL AN TR B R
BT o Diebold /s B BUME Y EE T ETHAE — OO O 44 A BEHA
2R AR o P (1 25 A 22 4 HU5 Diebold /A 5] B T2 P 5 8 -6
PEIIREZE > Hop A R BT — ik B T U S R - A
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%"° - Diebold/\ & 124 F145 L $RARATISPEE A REm A" - [ R
5551214 () TE # Diebold /A FIHEAESFE » TR AR IE B2 7 Mt )
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%, WA T BlackiEEE ST (IR ) ESR  ERAE TIEE
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PR by s Bt 50 5 S 1 216 (DB R BE B SR B B 37 T 1 e S TR 5 7
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73
74
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76
11,
78
79
80
81

Id. at 1006-07.

Online Policy Grp. v. Diebold, Inc., 337 F.Supp.2d 1195, 1204 (N.D.Cal. 2004).
Id. at 1197.

Id. at 1198.

Id.

Id. at 1198-99.

Id. at 1204.

1d.

Id. at 1204-05.
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@Lenz v. Universal Music Corp.Z

1FLenz v. Universal Music Corp.Z - J& £5Stephanie Lenz{EYouTube
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PR A A o LIRERTE - DMCATASERZ /A
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e EREOEEEL/F Rossi v. Motion Picture Ass’n of Am. Inc. ZZBHHE
BREAFREES S 120R()HG)A)(WHY T EFAMIE ) BAEEREBEE
MIFF IR - EaTERF R BEAERossiZ G © T RSB S 120 (DA -
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Technica (6/20/2017), https://arstechnica.com/tech-policy/2017/06/supreme-court-
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News Service: (June 27, 2018), https://www.courthousenews.com/fight-over-
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YouTube, LLC v. BradyZE H1 i {i7 &%t F Kenzof{1ObbyRaidz B = H &7 i
S AFARLEF Y ouTubey B #hZ FREE & RS A B AR RENE
BITES » S (EAERR IR 2R, (8 ASHE DA R e LA -
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BEEBEZ B S EAE ISR - B O E B RS HE (EREE
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[ B47 6 YouTube (TS H » Sl il Y ouTube I Z0iHEE #E 1728 X G
¥ BITIBIETHAE - (6 FI s E LB Y ouTube LIV{E 5% H &t
Content ID#FHE - (Y FEZ]YouTubeHs2 | & BE X » Content ID
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1 Toni Lester & Dessislava Pachamanova, The Dilemma of False Positives: Making

Content ID Algorithms More Conducive to Fostering Innovative Fair Use'in Music
Creation; 24(1) UCLA ENT. L. REV! 51, 62 (2017).

TS e A e AR A X M0 E 7] £ % /45 YouTube ID £ %835 YouTube
89 FT A R K 4588 i Content IDAR# » d 'Y ouTubeds: 1§ 12 4 18 4o Bp A% B % 1E A
EL 2GR R B EL -
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RENILAELY » DUMELERE AN SR ILAE 2 R A EE A = bR
HIZEAENZ 2 YouTube « K ¥ AR FE 45 YouTube 255 N 25 1Y (£ {0]
fE > YouTube & {fi fContent IDfILALLYT © YouTubeltb #2752 &3
B ERE AR A LR - RUBISPIG s Y BhEsi MENE Y H#% &
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RIS » WARIBEEIFEA Z B BN - MRS ECA Y F
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AEFTEAIEIL 2 FETE R -

o~ GERERRE TPREE R B /] YouTube, LLC v. Brady%
AN ZE b K W & Christopher L. Brady ( DUNfi#% " Brady ;, ) ¥
YouTube & % A ZHE @A » I ¥ YouTube iy Minecraftii 55 5 i +
"Kenzo ; - [ ObbyRaidz ; f1 " Cxlvxn | Bt ZE#)Z - Kenzo{F H
YouTube #5178 | {43002 {E 52 /7 - i # A 8 4# 60,000 &4 5T #& -
ObbyRaidz{T H YouTube#HiE {41002 (&2 » A $% A #35 10,000

L Justin R. Lizalek, Flipping the DMCA and Its Progeny on Their Heads: Content

Creators Reclaiming Revenue From Improper Copyright Claims, 54 UIC L. REV.
757, 768-69 (2021).
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YouTube# % {2 HE i 41K A 7% » Brady il {54461 ObbyRaidz&$ 1% T —HIl
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95 FF = YouTube 28 A (= M 3E K1 > 5 YouTube B IRAVMR 5% 55 1456 =K
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g Complaint at 7, YouTube, LLC v. Brady (D. Neb. Aug. 19, 2019) (No. 8:19-cv-

00353).
L Complaint at'8," YouTube, LLC-v. Brady (D. Neb. Aug. 19,2019) (No. 8:19-cv-

00353).
"6 Complaint at 9, YouTube, LLC v. Brady (D. Neb. Aug. 19, 2019) (No. 8:19-cv-

00353).
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55 S O # 25 Brady B Cxlvxngg 4 445 HURE ] > ©Brady$1 % Cxlvxn
R R EEREREFA  ©Bradyis #8 Cxlvxniy[B]{8 3 H115 51 Cxlvxn iy {3
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e Id.

"8 Complaint at 10, YouTube, LLC v, Brady (D. Neb. Aug. 19, 2019) (No, 8:19-cv-
00353).
1d.

120 Complaint at 10-11, YouTube, LLC v. Brady (D. Neb. Aug. 19, 2019) (No. 8:19-cv-
00353).
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1= Complaint at'1l, YouTube, LLC v. Brady (D. Neb. Aug. 19, 2019) (No. 8:19-cv-

00353).
Complaint at 12, YouTube, LLC v. Brady (D. Neb. Aug. 19, 2019) (No. 8:19-cv-
00353).
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123 James Hale, YouTube Settles Lawsuit Against Man who Attempted to Extort

‘Minecraft’ Creators with Copyright Flags (10/21/2019 Posted), tubefilter,
https://www.tubefilter.com/2019/10/21/youtube-lawsuit-christopher-brady-false-
copyright-infringement-flags/( last visited: 2023.02.28).
124 17 US.C. § 512(2)(3)(D) (2022).

(3) Contents of counter notification.—To be effective under this subsection, a
counter notification must be a written communication provided to the service
provider’s designated agent that includes substantially the following: (D) The
subscriber’s| name, | address, and telephone number, rand’ a. statement’-that the
subscriber consents to the jurisdiction of Federal District Court for the judicial
district in which the address is located, or if the subscriber’s address is outside of
the United States, for any judicial district in which the service provider may be
found, and that the subscriber will accept service of process from the person who
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- provided notification under subsection (c)(1)(C) or an agent of such person.
1d.
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BER A RE B A X H B &R ~ B EAAYER - HK o ISP
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FHECE IR A - QIR A E S A A - FEL RIR R & (R
B o WILIEAMIREER "B AT ) BB R AR RS RS
MHRRAEE IR B RE - e AP -

[~ SR TRBIRHEENATEES S

AEMEETE RV ISR 0L - BB AREOES - 4
B NS E AR BT EA TEM T ) RS
VEESET - SHE ARG %Y BUEE B BE— T SRR
412 (Directive (EU) 2019/790) 55176 N154 ELHZHEH(E » FEILDISE
B R IREL - AR I R A R R (et o - %
BB EEE R e (NCC) HUEEISES: » s EE P o %
EHFES TSFPIA  (gatekeeper) $51E » MiEl A E G EEBE—ELRE
IR A T o TR TR B R i P
SRENEDERE A RETT - WIS S B RIS IE

128 Directive (EU) 2019/790 of the European Parliament and of the Council of 17 April
2019 on copyright and related rights in the Digital Single Market and amending
Directives 96/9/EC and 2001/29/EC, OJ L 130, 17.5.2019, pp. 92-125 [hereinafter
Directive (EU) 2019/790].
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Rl B4 AT N BRI R (R BRI
{7 R D et (e F S A 2 B 1 PR - BRI — (R (E
FERTT -

BB B — 75 FREFS S (Directive (EU) 2019/790) =0
—JUEM A+ HiEE - BEALAFEHIES S XARREEE A
o A ER —O—UEN B B AR BUER 2B {RIEDSMDES
29{6H TE FEAE O —— 7 A HBTATH 2 BE R E L A B A
EERINDABT - IEIEEEE$WZFEE ( European Commission ) f O _—
F A SR (vER SR B P R s S BN
EALZREF - —O-FENA -+ —HEIFAESER ' iR
FII ~ SRE - 8B FAH - BRI S e R BN ER R
T DR O EAH—HEEERER - RERESNEE

127 Copyright: Commission calls on Member States to comply with EU rules on

copyright in the Digital Single Market, Daily News 26/07/2021, https://ec.europa.eu/
commission/presscorner/detail/en/mex 21 3902?utm_source=POLITICO.EU&utm
_campaign=14d27ela3e-EMAIL CAMPAIGN 2021 07_26 11 26&utm medium=
email&utm term=0_10959edeb5-14d27ela3e-188979681 (last visited: 2023.02.28).

128 Austria, Belgium, Bulgaria, Cyprus, Czechia, Denmark, Estonia, Greece, Spain,
Finland, France, Croatia, Ireland, Italy, Lithuania, Luxembourg, Latvia, Poland,
Portugal, Romania, Sweden, Slovenia and Slovakia.

129 Ariadna Matas, Copyright directive series: Progress in the directive transposition,
(Updated on Thursday April 21, 2022), https://pro.europeana.eu/post/copyright-
directive-series-progress-in-the-directive-transposition (last visited: 2023.02.28).

R’ Austria, -Croatia, ;Estonia, France, | Germany,' Hungary, /Ireland, Italy, Malta,

Netherlands'and Spain.

Zita Szilagyi, LITHUANIA TRANSPOSES THE DSM DIRECTIVE, PETOSEVIC

(May 4, 2022), https://www.petosevic.com/resources/news/2022/05/4618 (last

visited: 2023.02.28).
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REACTEFF - BRI IE R F2 52 BR BE VAR ( Court of Justice of the
European Union, CJEU) JEFH'® - DSMD{{¢ &1 2242 Hh B (2 18 E fil
i FEEEZESIR (F5F150) M7 E MBCERRE (B
TSR 0 Link Tax ) o MIEES 3R (F5SH17HR) Msknie b
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EIFRERENE - RoRIBEEE I3GRE LG E B ARERERSERE
YRR Br I - T R R B AT BRSO R Ry T A e RS |
[f&# (Upload Filters) » {HAIEHE AT A ARA FiltersH 757> -
DSMDE 1 7{REE A 8 & NSRBI S S GIANE - 852
FREE > SR B WAL R A & F RN E B E A HHEE AR
SBERE 0 N BTN I M B B A B R AL SR - B REEL D RS2 IEE M
B AR O " FM A — /S HIERGH - BlRepublic of Poland
v European Parliament and Council of the European UnionZ ( DL fS1#
FCase C-401/19 ; ) - BI[EDRBHZK AR RS IEDSMDEE 171 &6
st 2ok - B L BT ARUEEDSMDES 1T (L R ER
HE A B BRI R AR AR A - DSMDES 176 (10) 18 R BRI & 451
FHEITRZIES] > BEERZg&mZ R FER R A - ZERA

132 See The European Commission decides to refer 11 Member States to the Court of

Justice of the European Union for failing to fully transpose EU copyright rules into
national law, European Commission Press corner (15 February 2023), https:/ec.
europa.eu/commission/presscorner/detail/en/IP_23_704 (last visited: 2023.02.28).
BB BRAATEMEAEE S TSR, T ERBER ) KR HE
FHIYE - A AR F 120 0 20205128 - AT -

13 Aurticle 17(4)(b) and the last half sentence of subparagraph (c).

R° CJEU Case C-401/19, Republic of Poland v. European Parliament and Council of
the European Union, The full text and the résumé of the judgment is available at
https://curia.europa.cu/juris/document/document.jsf?docid=258261&mode=req&pa
gelndex=1&dir=&occ=first&part=1&text=&doclang=EN&cid=4421078 (last visited:

2023.02.28).
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FIOCSSPsES 3 » URMEHABRER » #E O~ —fFE XA
AR T BT E RS S 171646517 ) (Guidance on Article
17 of Directive 2019/790 on Copyright in the Digital Single Market > DL
T TEITIEEE] L ) o DABERRR B B AR R EORE Y o
FEBAE TS5 27T » 37523 RAEDSMDAEA R Af4 » B =
O—JLE+— Al 2SS Rig B S 1 7R EEE ™ 2L
W R E ST R R E A B R EE - e
SRSB4 FTTE T E RS2 77, (best efforts) FEELRZF(7)FI(9)—fF
f# - CHARBEDSMDRETS70" » S HESTHY BB A IR EH S
AR > BIAEEZIERBIIMITREIRE - DR e Bl R

'3 EUROPEAN COMMISSION, COMMUNICATION FROM THE COMMISSION
TO THE EUROPEAN PARLIAMENT AND THE COUNCIL Guidance on Article
17 of Directive 2019/790 on Copyright in the Digital Single Market (2021),
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1625142238402&uri=CELEX
%3A52021DC0288 [hereinafter Guidance on Article 17] (last visited: 2023.02.28).

137 New EU copyright rules that will benefit creators, businesses and consumers start to
apply, European Commission — Press release (Brussels, 4 June 2021), https://ec.
europa.eu/commission/presscorner/detail/en/ip_21 1807 (last visited: 2023.02.28).

138 Jodo Pedro Quintais, Giancarlo Frosio, Stef van Gompel, P. Bernt Hugenholtz,
Martin Husovec, Bernd Justin Jiitte & Martin, Senftleben, Safeguarding User
Freedoms in Implementing Article 17 of the Copyright in the Digital Single Market
Directive: Recommendations From European Academics (November 11, 2019),
https://ssrn.com/abstract=3484968 or http://dx.doi.org/10.2139/ssrn.3484968 (last
visited: 2023.02.28).

139 Directive (EU) 2019/790, Whereas 70. The steps taken by online content-sharing
service providers in cooperation with rightholders should be without prejudice to the
application of exceptions or limitations to copyright, including, in particular, those
which guarantee the freedom of expression of users. Users should be allowed to
upload and make available content generated by users for the specific purposes of
quotation, criticism, review, caricature, parody or pastiche. That is particularly
important for the purposes of striking a balance between the fundamental rights laid
down in the Charter of Fundamental Rights of the European Union (‘the Charter’),
in particular the freedom of expression and the freedom of the arts, and the right to
property, including intellectual property. Those exceptions and limitations should,
therefore, be made mandatory in order to ensure that users receive uniform
protection across the Union.
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PERETTES3EE » TR R B B — T B I3 R e PR O T -

{3 = DSMDAT S 2 H 171555 » W% — 5 1 DSMDE 1715
AT — (s B Z EREF RN E (517 - DSMDES 17145 8% LLAEISP

- i

4 Guidance on Article 17, pp- 18-20.

142 Madiega Tambiama André; BRIEFING EU Legislation in Progress: Copyright in

the digital single market, Sth ed., p. 10, (2016), https://www.europarl.europa.

eu/thinktank/en/document/EPRS_BRI(2016)593564 (last visited: 2023.02.28).
3 Directive (EU) 2019/790, Whereas 61.
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RIS EE T-R755% (Directive 2000/31/EC) "ffy T #{EHEEE |
HIFE > MR EHEFOCSSPT & HEH (LA T I
EEFE AT BB SR &5 (Directive 2001/29/EC) '*°
EI3EATTE T AF{EEME | ( communication to the publicZ{ making
available to the public) '*" » FiLLOCSSPI-& 3% A BRI EEHEAE
B REHG Y o 1T ELOCSSP— ELEUS 21 - Hog0 )y i B w2
FW o mEZ Y BINE TS S B MR AR IR R
(Hosting ) H#JOCSSP A7 DSMD A 1715 2 155 3t Hil & 4% B 3% (2 1 i
£ BEIREA TEAL BRI R R E R - DSMDE
VTRIES (5 HY - HR3% T HOEAESE | JFHI (lex specialis) » DSMDE17
{2 BB N & 15 S B3R E RIS S5 1416 - FHEY)
{37 » DSMDE 1 TIRA BET— IR » B EFaAE2S N>
BT N B IR B A B R T ™

DSMDA 621552166 (6) B — R E F (38 ™ 4 L A IR 42 it

144 Article 3 of Directive 2001/29/EC.

145 Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000

on certain legal aspects of information society services, in particular electronic
commerce, in the Internal Market, OJ L 178, 17.7.2000, pp. 1-16.

146 Directive 2001/29/EC of the European Parliament and of the Council of 22 May
2001 on the harmonisation of certain aspects of copyright and related rights in the
information society, OJ L 167, 22.06.2001, pp. 10-19.

17 Directive 2001/29/EC, art. 3. Right of communication to the public of works and
right of making available to the public other subject-matter.

8 Directive (EU) 2019/790, art. 17(1) and Whereas 64.

9 Directive (EU) 2019/790, art. 17(2).

%0 Directive (EU) 2019/790, art. 17(3).
151

Guidance on Article 17, p. 2. KRB 2 HH 05 F 17146 AHP AL ZHHEH
S5 P RIRFF IR E - SR B e - AT483E133 0 H18-19 o A X304 e IEH73E
HER] - 35 B A TARAS Bl MR R R 3t R o b idE > BB ERE
TRAFISRAB LA NERA X R HUGCIT S MRS AAMRBA S B R
Z &R H o 4B André Lucas® » FREIEF » 201974 A 17 B Bk 45 B — 7
WS AR BB ENESZRFGELFTE > AL REEERL - £68
# > 20204£6 7 » A161-162 -
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0% B eI 2 PR Y Y B B s R E Y — R A
SR T P £ B A R S (R T LR
] E AT SRR e T By - PRI - DSMDRAT 2 62F155216(6)
BT AR B L RE AU OCSSPR 78 I DSMD A 1 716 - Bln Ik 1 2
ERIEHEARE « 4 EER - BRI E TS R B IRS
% o (KIADSMDEE I THEHE S 385 - HLE o Bl dE s i  Wnidshnk
5 B R BRI R 1 S e R B A ™ - g » BRI R
FEHERR B FIDSMD S | T3 35 (T 33 S 41 E - ARPEDSMDRT 6255 L »
3 HA R R M T R RIS R

OB FERBMRE

HA | > DSMDES 171641 E OCSSPLLE B P i By [ HI| > {0 3545k
HVSFZHE » (B ADSMDE 1 TR E EH R E =B 2 T - R
RERCZHE - [FINS - TLOE SR R0 Al SR e S B - P DLAE
DSMDR( & 6330 BA FEAR IS (E 22150 » BEBE % 8 OCSSP2 & @ 175 (1 £
SEEN - A A DSMDRATE 66715 1 TE(5)FI(6) A E BIRZE - bl & Bl
DSMDH 1 7 (4) 5 AL B B E 3 S A TE Z (R A DSMD
TGRS ELEIRER « FEERAER EEAE LA/ ELREE B
B 2 AR » FFDUMVER R B AR R AR R B EE
SEAFAER LB -

DSMD# 1 7{6(4) B L ER M E EfF— » #LEOCSSPAEER AL 1)
HUE¥ZHE (best efforts to obtain an authorization ) 155, HEIZRE R
PR (EME N B 5T POME R » th o0 8 2 1 B I (5 P

152 . . . . . . .
‘Online content-sharing service provider’ means a provider of an information

society service of which the main or one of the main purposes is to store and give
the public access to a large amount of copyright-protected works or other protected
subject matter uploaded /by its users, ;which it organises and premotes: for profit-
making purposes.

b Guidance on Article 17, p. 3.

124 Guidance on Article 17, p. 11.

195 Directive (EU) 2019/790, art. 17(4)(a).
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BAEENE » BIEKRIEDSMDE 175 (4)# E OCSSPH I IE 2 7%
% AR REAEFHEADVAR R SR ERE - — VU EE
HHLEH -

DSMDE17(4) E{EE B HLEEA " [EREERIREIH 2
FREE 2 FirfE - DSMDES17{5&(4)(b)FLE » OCSSP/HEE fx A 55 It (riH 4R
I RN B ZAREZE (best efforts to ensure unavailability of specific
protected content) o AFKEIZEATHEE M HEEEFEET FHHE -
IKEEDSMDES 17{5&(4)(b) » SoHHZEAFRE N RHHRBIAI L& ER (relevant
and necessary information ) $Z2{ftOCSSP - ZR{BEOCSSPIKIEHRET T 2
EsE FUEAE (high industry standards of professional diligence) - FEfy
RESIPRABIT LR ENES A AREARASKH AR B T 2808 ) =
TPHAE | X FRIEE > HEEK LOCSSPRITNE A 24 B EETT
RFHE B WOTE N —ERE - IRRIOCSSPZ 7 A LAZE Fij 25 & {5
FHEEANE - SR AR Case C-401/19/FH[A1E - AR HIE
OCSSPHEHIFEEMHE HENENEY - HERBZBITUHANE
DRI ORIERS I > SEZAAFCE IRBIRI B BMERE R E - B2
A BN ETE I DA ORI S S B AR - ARG A - FEHPEE
fiti < s EARHEE R/ ME - BB R T OCSSPVHBEEZFHEAN
TR AEAVMHRBEAL O B A A RE BB B IR R T - B & DSMDE 17{R(7)2E
1EFGPE EEEENE (BE EFIMEIREIRE 2 EREL) ~ $H17
FR(8)FEE OCSSP A & —RE ME B 17 - AR TR BEHEA
ESUSEEETRIE ol T

%6 Directive (EU) 2019/790, art. 17(4)(b). (b) made, in accordance with high industry
standards of professional diligence, best efforts to ensure the unavailability of
specific works and other subject matter for which the right holders have provided
the service providers with the relevant and necessary information.

L CJEU Case 'C-401/19, supra note 135. Also see Court of Justice of the European
Union, The Court of Justice dismisses the action brought by Poland against Article
17 of the directive on copyright and related rights in the Digital Single Market,
PRESS RELEASE No 65/22 (Luxembourg, 26 April 2022), https://curia.europa.eu/
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DSMDES 1 7{5(4)(b)58 SHOCSS PRI (EHE A & /B (475 2t 5 7354
BE - ERZIERE G EHR UL R B REATESER - #E R OCSSPE £
HEA S Sl R R SFEAIN S > RIR AT E OCSSP » IhoME R
OCSSP8 B HCHE 8 3 A1 4 bR (T B S sl i o S Rt » el dp L
£« ERMaE TR SR - DSMDEE 17455 45 HiFE el %
T B AR AT » ok 5 R I R Ay A B P 325 3 06 S P T
DSMDE 1715455 [ FIE 1716 2 3riE H Y% - OCSSPi i I #2569 4E
S o EEIERE SRR A BT AT E) - OCSSPA AT
(T R4 F AR I < BB IEAE CIEAL BT ) R S8
REEHEASERAENRA - B R LA T 4 e S E
BIBINEERE N ATHER] o

(i BRBR AR fE Case C-401/19% R » 15 R 2 /1550CSSPES L
Fl% L ENENTE SR ERREELHEEERNETZTE -
DSMDES 1 716(8) B eSS 11 135 — A M5 HE36 75 R OCSSP » LU |4
P75 (2 RN A B BB B PE4E » OCSSP BT & DSMDE 1 74 i Hk =~
AR » MERERAIN A BN A E BB A AN 2 L -
EDSMDES 1 7{5&(7)F1(9) BT A1 » DSMDEE 1710 (4) 2 S AEAR n R E &
B~ BRGERER] - A e i & e S E AR s -
Y 7 5 S 2 S S P 2 IS S 4T F T Bk 2 B el
FeMEfE RN - H AR R AN AR R S IR N -

ZE A B ERAT 2 A U E 4R T FE A 117 - DSMIDEB 1748965 %548
% o iR DSMDRAT S 66T 1R (S)FIO)FELAIZ » 251k & BELUA

jems/upload/docs/application/pdf/2022-04/cp220065en.pdf (last visited: 2023.02.28).

198 Guidance on Article 17, p. 11.

12 CJEU Case C-401/19, Republic of Poland v. European Parliament and Council of
the European Union, se¢ paragraphs 45, 48-58, 72, 76,,80-99, The résumé of the
judgment is available at https://curia.europa.eu/juris/document/document.jsf?docid=
258263 &mode=req&pagelndex=1&dir=&occ=first&part=1&text=&doclang=EN&
cid=4421078 (last visited: 2023.02.28).

190 Directive 2001/29/EC, art. 5.
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38 TR OCSSPER TS SE R 11T B HF s IR A %% 07 » iR
BEMEZERE o AR B BT RIRG b O B R B AR i T
EORR IR BB R B R 2 A B OCSSP 22 45 1640 12 411 [F
YouTube—f& A] LI EE - B H @A N T E N EH A £4 " Content
ID, » WEBEBTEZHE  EFHAZHE - FENEEER  EEE
WA T2 7R A% - DSMDES 1 7355 | S 55 1 T16(4) 2 3B 0/
HEEITROTOFHE' - BB BB emaE - &
SETESL AN BB RS - HHEE = T S B A S OCS PR/ T HE R
i o WS ER S EEH] » DU DI OCSSPES 5 84 B A HERE fa (L T 48
ERBMEREHE™ -

DSMDE 1 T4 LR M ETAE="" > T4 HUF ), (Notice
and Takedown ) F1 T 3%, 7k ZHUF ; (Notice and Stay-down ) -
DSMD 45 17 {6 (4)(c) #%  OCSSP 5 J 3 /F HE A H2 (1t 7843 56 8 (duly
substantiated ) {{= AL » JETHEL [ S4BT F 2 HEm RIS s
FAUEYE 2 RN 0 AR IEDSMDES 1716(4)(b) B B A 28 B IH 2 F
PR A3 o BRI BRI BB B B S VR ARG 4R it
FRE ELINBEZ R, » DABES RS MM E—FE U - ]38 70 s
EHEBE > BB AR R B LEOCSSPYE A 2 H 341K
HIRE » RHERIN BN E BIFENE » S AL

161 Guidance on Article 17, pp. 11-14.

182 Directive (EU) 2019/790, art. 17(5).

163 Guidance on Atrticle 17, pp. 20-24.

164 Christophe Geiger, Bernd Justin Jiitte, Platform Liability Under Art. 17 of the

Copyright in the Digital Single Market Directive, Automated Filtering and
Fundamental Rights: An Impossible Match, GRUR International, Volume 70, Issue
6, June 2021, pp. 517-43, https://doi.org/10.1093/grurint/ikab037 (last visited:
2023.02.28)!

18 Directive (EU) 2019/790, art. 17(4)(c). (c) acted expeditiously, upon receiving a
sufficiently substantiated notice from the rightholders, to disable access to, or to
remove from their websites, the notified works or other subject matter, and made
best efforts to prevent their future uploads in accordance with point (b).
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e - B TEAL BT BFRALHEEE )
{5 4 R 4 o 1 ST 2 5 DSMID 5 1 7GR I PR 32 LB TR Y = ke
0 (IR A SR UL SH 2 Ak R B A4 (gross negligence) -
R AEE A PR DU B R Em e -

ST & DSMDAS 1 76 (4)(b) R (o) RS2 3 TR HE A 356 A (R HE I
S ATSE LR 5k B (IS S 5 B0 5 5 O A T 5 1 e e 5
PR B SR A B A BN BB S8 L 0T - ST
W TR A R S BN S SIS EREE 2 E
(prima facie copyright infringement) - OCSSPA gEHL T fH4ET FH %
FNA  EITRIEE T HEBEERE (manifestly infringing )
N » IREMEDIAS & e A B LA E S 30 - OCSSPAAE
BHRELIF 8% o S ERE A $TOCSSPIE I RIS i - T e BT ak
EEFRE WM EARIE ISR (blocking ) BIIRZ P9 25 5k A & i
REEEHE 0 - 155 BRI B BB ERAEE AR S Gl &
ERELLH] ~ BRIFRRE » B A LS & W ks 2 B
R o EPEEUEE BN/ SYE o BRI I AR
RESR B S A E IS PR FTRE R E S EE - BTRES

16 COMMISSION RECOMMENDATION (EU) 2018/334, Recommendation on

Measures to Effectively Tackle Illegal Content Online, 2018 O.J. (L 61) 50, Points 6
to 8, https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32018H0334

&from=EL (last visited: 2023.02.28).
167 Matthias Leistner, European Copyright Licensing and Infringement Liability Under

Art. 17 DSM-Directive Compared to Secondary Liability of Content Platforms in
the U.S. — Can We Make the New European System a Global Opportunity Instead
of a Local Challenge? (May 21, 2020), 2020 Zeitschrift fiir Geistiges Eigentum/
Intellectual Property Journal (ZGE/IPJ), Issue 2, pp. 123-214, https://ssrn.com/

abstract=3572040 (last visited: 2023.02.28).

168 . . . .
Quintais, Frosio, van Gompel, Hugenholtz, Husovec, Jiitte & Senftleben, supra note

138.
b Guidance on Article 17, p. 20.
170 Guidance on Article 17, p. 21.
171 Id
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s Er B R AR TR

FRISEE 171635 5] - OCSSPHIF] E BT E - 40 AL B 3% 3% 51
S ST B A E RS - & BEE S R
BT 2 TR F 2 R M A T R B I B B S R P B
HEE 2 R

EIREA AN A 2 HEER B 7 SR A R I

DSMDZE | 7{6357 B AR ISE 2 5k AU F BN 2 %75 » (12
LR B L TE 375 2 ST (2 M T A BRI e o (o o 1 B e
Fl > FRA R T R ) R A - Gl R e
A IBERAEHE - DSMDEE 17RO R R DTE I - 551715
(T)BEISEHASEE > OCSSPHIZ/EHE AN 14 1 2 45 A Bl e R FE (65
FIE RN » TR A RN A e R S 3 E A1
SR BRI E > (R - DSMDRTZS T0RIE 1 7I6R(7)E 8"
RSO ED I HEEE ST - SRAE SRR RSB TR S AN
FIRRAHIZEE » OCSSPEFEE TN, 675 Tl 1o 2 125 0 5 17 (o 8 1 B i
FIl o A SCER By SRR R AR OCS S i EE (R HE A 4 SR R 4 1
{8 4E T T 4R S B BN A - HEBREZANS R
B VE RIS MRIBR G 2 550 » S48 4 SR 40 o FE RS A
1TSS R 7 B B A SR A OB it sk B =
OCSSPH] D ghf TR A T281% (rapid ex ante human review ) - {HI5
5| NMEFREEOCSSPJLF B % e - 22K OCSSPa){ FH & F1E (E
NEMBEEGER o SR E I T RIEER A 2R AE - B ZE
i A FREFRIRCEIR T AR IR TS (A S PR

'ig Guidance on Article 17, p. 22.

i Guidance on Atticle 17, p. 23.

= Directive (EU) 2019/790, art. 17(7), first paragraph.
Directive (EU) 2019/790, art. 17(7), second paragraph.

176 Guidance on Article 17, p. 22.

7]
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HIIOCSSPE s T3 EE 1% A T 5%8% (swift ex post human review ) '/ o
DSMDZ5 17{6&(9)#7 & OCS SP.hZH 2 ({5 FH 5575 0 HL AR 2R Y FR SR AT
KU H] (effective and expeditious complaint and redress mechanism ) >
DU B EASEW N E BT BHaEa TR FaE - I HZEK
i B B AR FR BT RA S DR el R T I DLAVR R i > BRI N E AL
(undue delay) - [G]BFtS2EE A0 & R SMFOfEE I > (HR ITHEE(E
R = KA ENEARUB N EREFER] > IR o] (B B BEA By HAt A
A o FEEAIE o BERE AR R T B BT A
HFEENIEEHE > JRRI— B A FSFFIRORIE T » ZERA RN
FEACHL > Ji] e B T 1 7{eR(b) B o) PR X R RE il AT B S EIRY N ES - 1 L
OCSSPOELL IS A\ T A FINE » A B NI4T 2P
EEZADSMDZE 175 (9)ZE 1IN E L s 2 e B > (H2 @ H A EE Y
A ET ) BEFHE L REHIRIVHAR - S EE17RIET
(R IR (=SSO TR o b - RSO BRI BRI
B L AERITEAE S &M IR N F B ARG 2150
it DA% & 8 Ay 5 250 P & o A RS A0 ROB I 2 B > BB 171k EES |
FORFy T IRFFZRUR R 2 A% (effective ) FIHHZR (expeditious ) >
T LA ZE B 2 T D e e L5 5 o P e 2
fAEEDSMDE | T{5& Orf+E i A ER VA FE Case C-401/19T] A1 » 5842
H & biE I 2 S et AR H L BF B e _ - NZS (manifestly
infringing uploads) '® o i I 5 P 424 i — B2 — U EEE 5T 40

178 Guidance on Article 17, p. 23.

79 Directive (EU) 2019/790, art. 17(9).

180 Guidance on Article 17, p. 24.

181 I1d.
182 1d.
{e8 CJEU Case’ C-401/19, supra note '157. Also see Teresa Nobre, Case C-401/19:
CJEU limits the use of automated filters and protects user rights at upload,
CUMMUNIA (April 26, 2022), https://www.communia-association.org/2022/04/26/

case-c-401-19-cjeu-limits-the-use-of-automated-filters-and-protects-user-rights-at-
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A3V S B A B 15 5050 IRIEDSMDES 306 BB E G e —
OZMENH T HZHREHE IR B2 - TR O ENAEH
Bl B S R A S S RS 2 - RHCRB R RIAIH - Z{EHE
A2 RIEY A E E RS AT 2 B B R A R
B AR Y B S S
T SRR TN T RS )
KREEZEEEZRE G (NCC) ARG im0 w
HE  EREESHBHAE DRSS ENEIRESE RS gss
FHERHE I R S S O - R B A EOTTE 21
Bk TR RS A | B2 DR B T B AR S
o B (DURERE T s, ) o Tk BT EHEYER
IRTGIEAEF A E KR8 > 49 PTT ~ Dcard ~ YouTube ~ LINEZE S & 2%
o NCCFr O 4 )\ H B A B G - 2 (5 2 FURI 2 3 R
BHESRIUEE' o HIGE Ty E BZEE T TS TSR, - TR
HEEEAMEE 1 TEERRGS , SHCCE AR (deepfake)
fis 2 LGRS AR E R R R
FUFPER R Tk | HEEHSHEH > gERE E"Y - —0-

upload/ (last visited: 2023.02.28).

B RAMEIER B @ NCCAA T #Aaa TR F ) EE - MK LA
EREMAY > %A TEBIEIKIEE > 2022556 4298 - https://www.ncc.
gov.tw/chinese/news_detail.aspx?site_content sn=8&sn_f=47684 - # 35 A #j :

2023424288 : BRARMBER G Ba P ARG EERARA -

https://www.ncc.gov.tw/chinese/files/22062/5532 220629 1.pdf - # 35 B H :

202342 F288 -

RHE - B P NERRKQ MEERTN KEAANBLE > P REHE
& » 202249 478 - https://www.rti.org.tw/news/view/id/2143794 » ¥£25 B # :

202342 288 -

BRAL D IR ) %k 25 > DeepFake ~ A5 b dk ) e E H b —
0 B4k 4E 0 202248 A 23 A - https://www.thenewslens.com/article/172027 >

A 2023524288 -

RHE - BAFNFEEEOQ EHHITLRL THAGIRARERE FRiE

184

185

186

187
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ESHEHE > NCCEARE T ok 2R [F 80 BE T /N4 & 3
> SRS A TE S  AEIRE © SEA R BN - DU (S
P M4 T S 2 B 22 (E AR R PR AT - HRINCCIE A HIE
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BERE T hE ) HENFHEAE TR NEYE TR
Bk BE > RS REmnsss LIRB e
REEEE - (R EB RS AR S ZSRENHE S  FBIE R,
HE ARG 4 IR &S B RIS EES - MARE Tk
BRI A IE AN S A B I — E 1 - S5 B DSMDE
172 TLER B By T B YouTube 4818 4y EN AT & - — ATt
AR Y HETE S > EIEDSMDE 1 TR — R EE R R E
wEARE L FH B BFAENE B (the right to freedom of expression and
information ) > FTDAARSZ DL NIRIENCCALRRY T ik | BEEEFIYEER
B9 s 8 b B B A L B 2 (T A B S DSMID A 1 7483 A FE ) o2
T -

TR i B R AR B T A IR S R S =
KM SRR AR PR U RS e
M BEEEINEOR T SRR A N T SRR R -

#E 4 0 202249 A 78 - https://www.rti.org.tw/news/view/id/2143795 » # 35 R
# : 202342 A 288 o

FE o T BT AR R T NCC: &% L4 M & - TVBS#
BA 48 > 202249 A 7H - https://news.tvbs.com.tw/life/1899734 » ¥ 35 B #7 : 2023
F2RH288 -

RAAGEER G A FNRBEEZRZEE - https://www.ncc.gov.tw/
chinese/news_detail.aspx?site_content_sn=5542&cate=0&keyword=&is_history=0
&pages=0&snf=47882 » ¥ 25 A H7 : 2023F2 F 281 -

RBIRF ¢ A5 H BRI A A RBZ A A RIRBH AR
ILZ PR A SRAS 1B AR AR

R A BURFS 8 R AR A RB G Z GG A8 E  Ed@EAmEE
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EAFREE TEALHUT S 2R - AN E RN AN - B
FHRR T REEFEEZI > BEEEMEREEE - FIAOBIEHIES
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e R R RIEARIERY T ERRAE R B O RENEDEE R
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e o] Z A% - DNIE EE TR A R o H LT SR S A e s R
FREFFAIAL » ASGR R IEE 0 A 28 RMEFRES +HE T E1F
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Issues on Legal Obligations of
Information Storage Service
Providers Under the Copyright
Law: Take False Takedown
Notices and Content Management
Disputes as Examples

Li-Chih Lin’

Abstract

How to regulate the copyright infringement disputes caused by the
diversified Internet usage is a common problem in the world. To avoid
secondary liability, DMCA imposes legal obligations on ISPs to assist
copyright owner to protect their rights. However, issues arising from
the three-strikes-clause which aggravates the content recognition
software using Al algorithms to automatically send out improper
takedown notices, and encourage copyright trolls to claim for ransom in
the name of copyright protection. With the evolution of information
storage services provided by ISPs, Article 17 of the EU Digital Single
Market Copyright Directive creates a new regulatory regime in which

ISPs should bear direct liability for copyright infringement unless they
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comply legal obligations of content management. This new regime also
designs multiple protective mechanisms to protect fundamental rights
of users guaranteed by the Constitution. This article addresses the
causes of false takedown notices and compares the provisions of
content management obligations of the industry, and concludes that the
future regulatory system of information storage service providers in
Taiwan should not only implement the principle of technological
neutrality in the Copyright Law, but also safeguard fundamental rights

of expression guaranteed by the Constitution.

Keywords: False Takedown Notices, Content Recognition Software, Al
Algorithms. Copyright Trolls, The Notice and Takedown
Procedures, Article 17 of The EU Digital Single Market
Copyright Directive, Filtering Technology, The Digital
Intermediary Services Act





