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— ~ WHEEhEE
EEHHENHAKEIERS =HHER (Future Commission
Merchants, FCM ) : 43Rl E_OO/\FEE 2" (Lehman Brothers) 1.
“O——4+HYEEE (MF Global) *+ ~O— "4 E |4 &%
( Peregrine Finical Group ) *HH SR E E M » *H N E4°

Lehman Brothers;& — R A4 164F & s 6y £ B 4R A HRAT - L0 ST
#9728 X, (high-leverage business model) » 2006548 Bp 3% & 7 & B 04 1~
By & VA BOR B 4547 (subprime mortgages) - F Wi e c L ETHRL IR
i€ VFHUE S 23 e ak a4 > Lehman Brothers 2008494 7 4& % T4y
AMERAREBMA NGB AABEGR AT &4 2 A HEE
K AF TR ZRATRIE

See Kimberly Amadeo, Lehman Brothers Collapse How It Affects You Today, May
31, 2021, https://www.thebalance.com/lehman-brothers-collapse-Causes-impact-484
2338 (last visited: 2022.01.28); Ben Chu, Financial Crisis 2008: How Lehman
Brothers Helped Cause ‘The Worst Financial Crisis in History’ (2018), https://
www.independent.co.uk/news/business/analysis-and-features/financial-crisis-2008-
why-lehman-brothers-what-happened-10-years-anniversary-a8531581.html (last
visited: 2022.02.18).

MF Global & f fk& & % F KA KRR dRA] ML A B S » $3160
BEALZBEERARFINELEL > ZXAVHME M EE AR
H¥ - HSBHNAXHAZERE > bt RRX > BB HF o See
Hilary Till, The MF Global Debate: What Were the Red Flag?, at 1 (2017),
https://risk.edhec.edu/sites/risk/files/edhec_working_paper the mf global debacle
_f 0.pdf (last visited: 2022.01.28).

Peregrine Finical Groupf & #7353% 5 2 4 %A 3] » 19925 &% 5 » 20124044
RERBELRARIEEALMY FHAE » £ 84432 5 47 KBoard Russell
Wasendorf 72 # %2044 A 25 B F % » A 2 8) B & R L #4830 RAE AR
R o e & H R & £ 5 M P 3R PTE o See Wikipedia, Peregrine Financial
Group, December 30, 2021, https://en.wikipedia.org/wiki/Peregrine Financial
Group (last visited: 2022.01.28); see Maria H. Sanchez & Kathleen Dunne, An
Empire Built on a Lie — The Peregrine Fraud: A Case Study on Confirmations as
Audit Evidence, 8 REV. FINANCE. STUD. 49, 49 (2017).

See Christian Chamorro-Courtland, Collateral Damage: The Legal and Regulatory
Protections for Customer Margin in the U.S. Derivatives Markets, 7 WM. & MARY
L.REV. 609, 613 (2016).
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(margin) ZEHIERZHZLHIE - BIES S NETHIE R Z B
rig® > IEXG N REESHIEIER - ARAEEFR=Z &R
Orig BEHF 2 e R - RS FERER E I ErmEE - —H i
BRI E R P iR & 2 BRI R BB - B RIEFHE =
Rig e B ER S N EmEE - R KRS 5%k
oG

HIE R RE & P IR & 2 A A A BE BB 2 - O R R iR
P RA R R B LUK R P 2 TR - P DA B Y BL 2 20l 3523
B ORES 2 L AT 28 - PREEMEIE RN (ReE » WA AFER 575
BRI o N E R R RESENRB G - FUEEBEE P 250
FEARZHEHEBETS - DIHEEFIANIRR &R - 4R
S Gy P ERR SO 2 seat LE B R - RN Z
Wt ERREEMB A LS  B5IEMRE P IREeHE AR
"G~ AHIEET SR E A E 2 B -
= BgEAm

EEFE G #EE . O—OF LM EHE SRS EE g A

(the Dodd-Frank Wall Street Reform and Consumer Protection Act > DL |
fHfEDodd-Frank Act) FE723{&E 1FEE A 5E (The Commodity
Exchange Act) ZHiE » BEEET4EE (central clearing) {FAEHE

ERERGY TR ERHALABERBAFTE BT S RGERG— -
bR e  FALBTMA R RGER  RETRESBNETS
09" F 0 EARTHFEAEEH RME (mark to market) #E T & F 8 HPRHE L

(margin call) - ZAEHE A KB L4 E (Margin System) © £ L34 - 3%
BB IE R HIRE 20136k E M hitp:/www.privatelaw.com.cn/Web_
P/N_Show/?PID=12525 - #35 B 47 : 2021 512418 - TR HHEEEH Y
ROABEREZIMAE  ARBEHPE I SARRTH ARHA RGIFLPT A
AR RELBFTRASH TR RHE B K 23%-12% L4 - See
Ninja Trader,  Understanding  Margin in Futures Trading,- August 24, 2020,
https://ninjatrader.com/blog/understanding-margin-in-futures-trading/ (last visited:
2022.03.08).
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FANTAEM RS (over-the-counter derivatives ) XXHARZ 5 (swap ) JE\ [
2 EE A MEDGEERE (central counterparty, CCP) JAEET4E
RGBS HETHIET - EARIET - LUV HE AR
( counterparty risk ) °

EEIIETMSHNE P RESVER TR - RO BIRE 2 aest
ERER P ESNEZEGE - KEF TS EEE TS E A EE SR
BEEH 70 REFHSRERIAEREZ (Futures Model ) 5 » 3
BHhmilEXGEHFEE ( the Commodity Futures Trading
Commission » DL FEGFECFTC) f£Dodd-Frank ActZ] EJEFENTAE MG M
SRt SR HER - FORETERIIAR SR T A R T EEEE
ek B = (legal segregation with operational commingling, “LSOC”
Model » DLUNEHFELSOC) - JREVE A ESANT A MR mE AR 2 &
PRed B IR P BRTTLSOCHE S » DU /D [E] 7 HoAth 2 P & Uk (fellow
customer risk » DU G T EFERE, ) -

W E TSR EFEF L SERER - RS IEHITE MRS
miE B bR B By B AN B S R - DU E SRR ~ SRl
bRz @S —O—NFE—HTANEAMEBIEERSZE 1
SIEBEITAM R R E R SR A - BIRNRARRRITIESE T3S
ERSENEN  BAIEEITAEERmERAERE Y WHEEHR T
OZZ4E AN EHEHENFIRH: (IRS) & 8 E e fhsEE - °

KREEBETARLTRTIHEL B RASGEZE4.78k T (FEH P 22021 F5
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FEISENDF) - A3IRE S S8R RE P LT ERELMN3EN
ko BB EREETLEARRBERE -  TERHF EER LRAERE
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FIlE, o TifE 4 MM RE R A0S - 50 DL F IR ME M BB > (Bt > B
G B TR (FHERIE (free rider problem) '° > [ (i 5 R 3k
BRI S » WA S —EE B3 2Oi IR FIE % R e
BN ERTEE - BRI S SRS LIRS 2IE M T ¢ T et B
i SERSTSRSE S B B ERE A 0 JRRIAE 5
THIE  FEMEERE SR RIS T AR - | EE—ER
I — IR Y T IS B R R FE A [ T 2 B Rss &
HU[ElRE - PSR -

B2 ZBIAZLB D

— ~ ZPIERP TG EFEFRESIRE
RIS B P i 2 A LR EE MBI CFTCRT S ARy LA - BIERY
BN EET TS HERS (Segregated Funds) B EREERIR

19 . . o 5
#1482 A (free-rider problem) » R H ABEKZE R GEREEHR - 1

WARNN965F & (RigiToyeyd@sh) —F b pied - AEARS R AT RAE
W e FAAZ A o & —AEH A AN (public goods) BRI o 35 —BAFE
BREBNEY  EEASMACTLEETE  AFAMAHREEZIFHE 0N
TR MmN FELRR - MBRERA - d REOREAIA TR LR
8t (collective goods) EATH 2L F oyt & & Aoy - B & LGB LA AT A
oAt Ak aEAt o B8 B - https:/zh.wikipedia.org/zh- tW/%E6%90%A
D%E4%BE%BF%E8%BD%A6%E9%97%AE%E9%A2%98 » #£35 B 7 : 20214
12 A 18 - Hardin Russell & Garrett Cullity, The Free Rider Problem, The Stanford
Encyclopedia of Philosophy (Winter 2020 Edition), Edward N. Zalta (ed.),
https://plato.stanford.edu/archives/win2020/entries/free-rider/ (last visited: 2022.02.
20).

See Jeffrey H. Kahn & Douglas A. Kahn, Free Rider — A Justification for
Mandatory Medical Insurance under Health Care Reform?, at 2, https://deliverypdf.
ssrn.com/delivery.php?ID=416071110104121079114071080004080091040034086
0390610110920921241270081190650890791100531101191061121080490670001
0311212009500703305103901806011600201808409007706409503805311112307
9071088123104121069022074001122122091084110122103023103072084071124
006& EXT=pdf&INDEX=TRUE (last visited: 2022.02.20).
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F (Secured Amount Funds) 2 FR{EE P RS » BB R &
BSEPZARBENE T LGN E P REEEE - RERRR
HEIMABERL G B REEES - MARBR ZIRE K EZER
B EBE - 22l
COBREIERZ ZIRITHRERF

1. 5 Btk P 2 3% 3 A ks A

EEBE L G EHNEPRESREREENIE o8 19
& (segregation) - FihAC 5 EH4R4d@QBIER PR THIE
P 2 Prias {4 J/&@ % S A (as belonging to such customer) - FrPAZEK
AP IEN R E $R1T (custodial banks) 517 —{E53EEIRS » /3 BEIRE
W EIEHE R R R > AR FRE (shall be deemed to be
customer property ) - TIIFHAERGEIHERGEMEAFTA » FTURGER
HoAh B HE ARS8 2 EIRMER 2 HL R 5 5414 (R E 5
B GRERERRESRA—ME "E5RFE , (a trust

23
account) °

B B (R & 5T IR P (51 % PR B BT 5 Ll
AVHA & 324 ~ B EEEERESL4Y (options on futures ) FEEt 2 IRE » &

21 See Ronald H. Filler, Are Customer Segregated/Secured Amount Funds Properly

Protected after Lehman?, at 3 (2008), https://digitalcommons.nyls.edu/cgi/viewcontent.
cgi?article=1030&context=fac_articles_chapters (last visited: 2022.03.03).

Section 4d(a)(2). This section states, among other things: It shall be unlawful for
any person to be a futures commission merchant unless ... such person shall,
whether a member or nonmember of a contract market ... treat and deal with all
money, securities, and property received by such person to margin, guarantee, or
secure the trades or contracts of any customer of such person, or accruing to such
customer as the result of such trades or contracts, as belonging to such customer.
See Ronald H. Filler, Energy Derivative: Which Country (U.S. or U.K.) Provides
the Best Customer Asset Protections to an Energy Trading Firm if Its Brokerage
Firm/Fills for Bankrupcy?, 37 ENERGY L.J. 351, 357 (2016).

See Christian Chamorro-Courtland, The Legal Aspects of Portfolio Margining: A
Move Toward the LSOC Model, 10 J. BUS. ENTREPRENEURSHIP & L. 25, 28
(2016).
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FIRe8 &7 BER P 5% P RS S FE RN ER - BRI ERER PG
o 5 A 454 (a)(2) ALK CFTC Rule 120 R 7 #EIR = 2 FlE » F
BEZ M@ ER P EERHSET GRS 2 kg &
AR E AR E P IRESTBEIRF 230 - FTER Firid e
HEMR = 2 S IH R 8 (commingle ) R —MR = JREIFTER Y 4E &k
& (omnibus account) - 24

RHE 25 B P i 5 B0 55 4Mrk4d(a) () LA CFTC Rule 1.2057 7E 73
MR = 2 %5 7 ired <& R BRI PR B IR B M 48 3 v 2 # - BE
MIHAERG ~ #8797 ~ (E5L A F DL CFTCR X RrIAVAS S (derivatives
clearing organizations, DCOs) %5 o %

2. 2 BICFTC% 3 # %,

(1) 5& I EETL o7 Bk P2 0 2K 125 P OREE S 5 PR E R A

HKCFTC Rule 1207 #i%E - HIE% 7 irae S ELL BEIR P ERE
FROHE - IRFEEXIIER P re& € (futures customer fund) - 37
[ RS HUSIE 5 2 RS2 (written acknowledgment) » “LUHER
B RyE P A @A » iIRCFTC Rule 1.207 FiE FiA % 7 77 BETR 20
HoE Rk - AR RS Z AN G AR E A E S RGEEE
B - AR B RRE - Y

@ EFFHH B A SERH

EEFCFTC Rule 1.222% |F GG H A = 2 (re8 B 1E Ry &
FH—EBPRFEZREE > MAIE—EEFENE - EmLANEE

24
25

See Filler, supra note 22, at 358.

All Customer Segregated Funds may be commingled in a single account, i.e., an
omnibus Customer Account, and held with: (i) a bank or trust company located in
the US; (ii) a bank or trust company located outside of the US that has in excess of
$1 billion of regulatory capital; (iii) an FCM; or (iv) a DCO.

See L11, 17 CFR § 1.20 - Futures Customer Funds to Be Segregated and Separately
Accounted for, https://www.law.cornell.edu/cfr/text/17/1.20 “(last. visited: 2022.
03.08).

See Filler, supra note 21.
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B TENEFRRES THELS RN - 2iRule 12385 E5
DIEEHFTH (excess funds) fZ A FiriG 2 IRS - MENFEAZEEH
HOE - WIRR R F 2 Fls o W SR A R o s
FHEBIMEE » ZRAEFTA Y P Bl A sCR & HH & R 4615 B O] A7 U E
WP ZBHES -

R ariiHiE - ErEERNIHER B IEFerFlzs (FCM’s
Targeted Residual Interest) /& FHEA4EERTE FHH VIR FEES > #1
EREEGNEFEHESETERN  EEEDTHE  EEEFRZ
ERREZ GG EMWE - R HE P35 2 ti5 8 amiH
R ISR A B R LR B - e A 2 RE A
SR - BPRE IR P T B s - %

QEEF SR TIERHA G RE 2 & PRI LA BEIR P 07 2UFE I

TEHHERE - B EE R EmEEEERA%R - CFTCL
RiER P RS SFIRLZ 2 MMHERAA > HhafE_—O— 4+ HiuH
#FMmiEEFA] (guidance ) » MEWNIHEBH G LG Z XL HE A

(exchange members ) DL 45 E M~ 455 @ 5 (clearing members of
derivatives clearinghouses ) - 45E$R{TIEREA & RE 2 & P IELL B

MR E 75 =Fm (Clearing Banks Hold Secured Customer Funds in Separate
0

-

Account) o 3

28 See NFA, 9066 - NFA Financial Requirements Section 16: FCM Financial Practices

and Excess Segregated Funds/Secured Amount/Cleared Swaps Customer Collateral
Disbursements, https://www.nfa.futures.org/rulebook/rules.aspx?RuleID=9066&Section
=9 (last visited: 2022.03.08).

See FIA, Protection of Customer Funds Frequently Asked Question, at 6 (November
2014), https://secure.fia.org/downloads/pcf _questions.pdf (last visited: 2022.03.07).

See PLC Finance, CFTC: Clearing Banks Must Hold Secured Customer Funds in
Separate Account, November 1, 2012, https://content.next.westlaw.com/Document/
Ibb0a61bbef0511e28578f7ccc38dcbee/View/Full Text.html?originationContext=doc
ument&transitionType=Documentltem&ppcid=a4773df7257d4e43b87e4626a3e40c
58&contextData=(sc.Default)&firstPage=true (last visited: 2022.03.08).
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@)% H F R IS 37 ORad < 2 1 R O RG

CFTC Rule 1327 FIEMERENEH T HMKEH Z &igE
2 H ) FE RIS ERRTE € 2 B RS R T A R E E PR
so e 2 $RAT ~ (BEEAE] -~ HIERE - 45 EMHE - B {FEE (depositor )
HPRETEMR (custodian) - HJEFFHREZIERE 2 AT BIRE - FERUEZ
PRI B ZEREEH S RICE 2 B RSB RES
B2 BURAE - #7E - BEAR - AR/EHEETNSESSHES
% 0 DRI 2 SIS E B e s S o

6 FER: H R &5 P IRes & Bk P g gkt

fiKCFTC Rule 1.327 HEHEEIESHIKAEMERETETE - H
IR E X H—& % H A Aise Uk FE TR 2 B e = ires
SO BRIRERENER - PR BERRE SN MAEREFEE S
BHUKLEEESHM Y "RepFZE - R E R AR A E W 57 B
= (“under-segregated”) - HIB[JE R CFTC Kz H A5 E HY H FEAH 45
s, 33

Z i 2 e LG E &SRR E B R ERE Firide
SR FET HET R - WE [ EBCFTC ~ EFIAER S
( The National Futures Association, NFA ) DI K ZINEGEAR 5 AT
(CME) % » MiHERKE2EREHE (depositories ) FEREH [F]HF
] TE R R P RSB e  TERBGEHERSTIRE
BREHAY R MEBL SR R

HNTERBNS  FRERESIERFGEEEH FIFFEE
Y& » B LIEE IR R E RSB E A 2%-4% 2 I 2R -
B ZEH K O] RE 2 B AV E G » EBICFTCHIE IR — /NI B S

31 See LLI, 17 CFR 1.32 - Reporting of Segregated Account Computation and Details

Regarding the Holding of Futures Customer Funds, https://www.law.cornell.edu/
cfr/text/17/1.32 (last visited: 2022.01.18).
1d.

See Filler, supra note 21, at 4-5.
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o 5 70 T S 8 25 T T R B 48 it 2 20 - >

(6)% 7 Pras 2 B P KRB B otz

WG NERHRE P RES RSP SEBAES - BHY
TMEMIERCRARE A E AN 2B - BAEHEE#25% 2 FIerH] 43
I > AERUS ST RS ZFHEE (written approval) - WifERE FE
PR TS & 07 5 BAHSE A > IEH EJRTE & “Jon Corzine Rule” 5,
“Corzine Rule” » % B (4K fE Eﬁ%ﬁ%ﬂ%%%ﬂﬁﬁ (CEO) Jon Corzine
WA E AR P OreE e H P RCEAN RATET -

7 EFEINE PR S ETIE

O nFEE

CFTC Rule 1.25BUEMIER LR EEE RS E P IR e T
& - HPry R IEEEHE AR © BUTAE - NEFEHBUG{EZ - GSE
5% - $R1T1FE (Bank certificates of deposit) ~ RHFEAZL ( Commercial
paper) ~ /\E|EEE/\EH]{EZ: (Corporate notes or bonds) ~ FFE(E
(Sovereign debt ) - - 3"CFTC Rule 1. 25(b)()FRZERKEE =nE) (highly
liquid ) B A1 — (82 3 H PR 2 B R B S A (EE_ N gRdE -
H&CFTC Rule 129%,%/153}% SEHIESHICERAEE TR REEEF
I REREREE -

34
35
36

See Filler, supra note 22, at 359-360.

See Filler, supra note 22, at 360-361.

“Corzine rule” futures brokers would need to get written approval from the chief
executive, the chief financial officer or another designated officer for the
withdrawal of more than 25 percent of a customer’s excess funds. See Reuters,
“Corzine rule” Proposed for Futures Brokers, May 30, 2012, https://www.reuters.
com/article/us-mfglobal-collapse-corzine-rule/corzine-rule-proposed-for-futures-
brokers-idUSBRE84S1GJ20120529 (last visited: 2018.11.18).

See P. D. Aditya, LSOC — A Solution to Avoid ‘Fellow Customer Risk’, at 4,
April 6, 2013, https://papers.ssrn.com/sol3/papers.cfm?abstract 1d=2309450 (last
visited: 2022.03.03).

The CETC clarified in the Final Rule that under current CFTC Regulation 1.29, an
FCM is responsible for losses incurred as a result of any CFTC Rule 1.25
investments, and such losses cannot be passed on to futures customers. See

37
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CFTC Rule 1.25 fn3FHf €5 6 B 5 45 B MRS B 20 P 2 M 535
SEHE B HE RTINS » SRR P B R
(B3 % P84T (rehypothecation ) » DL % 5 1B 4244 & BB
FFAE > 65 P B 4 UM T USSP A O L B A, o

QL 3=y

L S IR S SR T % B BN A T I O (S
B2 F{F# » Marlham B 5% {758 4 19 B 15 B4 (S 5000 R IR
A 5 Giacomet T FE B EAT (53T HAIR & » RE AR A Frisi
(A &322 ; Christian Chamorro-Courtland£f = %54 % Pearson & Ors v.
Lehman Brothers Finance S.A JIi A S HE %% 5 (735 4 F BT
SRERL P SEFTAE B TS EERTHER SR
HA LS S (R BERS HLA P AT (equitable proprietary right) » [A]

Eversheds Sutherland (US) LLP , New CFTC Rules Provide Broad Enhancement of
Protections for Customers of FCMs — But at a Cost, November 15, 2013, https://
www.martindale.com/legal-news/article eversheds-sutherland-us-1lp_2026406.htm
(last visited: 2022.02.20).

See Chamorro-Courtland, supra note 4, at 646.

EFTEH (Lehman) - FRALRERE > BAEMAYENEALTE
Z#BRAL BEBERALHEN  RAAZTRERBAFGERESHEAL
PR A BB RS EP - 450 &4 BT (rehypothecation) #9425+ » BIK
WMHETEREFALEETN  RLHBERELFRAHAAR > wERELY
Bl BRASEAZTAMES  BRASMTEARBL T EHFER
TESHZMEE AEARE— AN EATAHZE A R o Hlde :
Oak Group# —EF HHHREL  YUAGHEZNIRABXAELEIRREL
7 » Oak Group# 2,200 £ 7 B i 3842 A A AR &89 & & 34208 & 1,600, £
TAMRERRE SRS WATAGHT A - 2T A22008 £ THE
ALG M > T E 2 AU Oak Group R — M RHEA T A& =l LA (B8 4%
I 4 FiaOak Groupk FiEA B RAHHEFEMRE T LRI Akl
BEATTRAEES  FIACEBT YA EELFTRBREALHE P - See
George 'O. Aragon & Philip E. Strahan, Hedge Funds as Liquidity- Providers:
Evidence from the Lehman Bankruptcy, at 5-7 (August 2009), http://ssrn.com/
abstract=1462315 (last visited: 2022.03.01).
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2 T H S PR T B LA TR 3 L R T 4
1 > N ETERE & P RS SEEE0E - IS SRR TS
T EHIERE R P M B AR LGS E (pro rata) 8
5,%042
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HRpTE - *°

@/ 45

FEEHEE RS H BT X BABT IR S 2 HE -
ERTILE S 55 - S - HH SR Mo B TR T 2 58
(LHEE Y SRS © $ F FR R B B o < 2 e L 2 -
HT 5 7 B T R S Y 170 E M R SR LR AR RS
H ELSH 3 a0 0BT BIERAT AR IE ~ 2 S (R S S IR —
ELGIERGHTER IS EAZFE » IR S EEESEA
E PR SEEDMEIEE R RS » HogLEHAE LR EE2Y -
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41
42
43
44
45

See Chamorro-Courtland, supra note 4, at 646.

See Aditya, supra note 37.

See FIA, supra note 29.

See Filler, supra note 22, at 358.

See Ronald H. Filler, When All Else Fails: The Evolution of Customer Asset
Protections after Brokerage Bankruptcy, Issue 118, at 38 (Summer 2016), https://
digitalcommons.nyls.edu/cgi/viewcontent.cgi?referer=&httpsredir=1&article=1467
&context=fac_articles_chapters (last visited: 2022.02.20).
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FE i T R S e R

Q) M 5 PR A B LI PR S IR IR B P 2

2 B B 5505 S G R B E W B IR R ) > IE R ik CETC
Regulation 39.16 7 #iE » &5 E B ES] € ENEHETE (default
management plans) » DH|JH 45 EIHERE FE ST E A1 I 2 S e 3 4y BLE
IRERRIRZRY - DRSS EE BB T RIS I S A IR i - R
PRI HEE S A AR (IMF) TR/ NHER & s H4E B & BUBLINS > i
W5 B i f%  ( default resource package, waterfall model or default
waterfall ) 43 BIA0 R @ QELIGEE S B2 FIGIRE & 09 H) (755
& QELEEE BT 2 R EIGEES ) OSBRI e
4 @IFRYGSEEEY B THEELS ) OB T R RRYEE
FESIEZ LG OSEME HerEA - VIR R BRI B HTES

46 See Sarah Riddell, Futures Industry Association 2020 Law & Compliance Virtual

Conference Panel: Clearing 101, at 13, October 7, 2020, https://www.morganlewis.
com/-/media/files/publication/presentation/webinar/2020/clearing-101-the-futures-
industry-law-compliance-virtual-conference.pdf (last visited: 2022.04.10).

The CCP Risk Waterfall: (1) Initial and variation margin contributions of the
defaulting clearing member (2) Default or guarantee fund contributions of the
defaulting clearing member (3) CCP’s capital or ‘skin in the game’ (4) Default fund
contributions of surviving clearing members (5) Assessment calls of the CCP
requesting replenishment of funds by surviving clearing members and/or other loss-
sharing calls. (6) Remaining capital of the CCP. See Froukelien Wendt, Central
Counterparties.: Addressing Their Too Important to Fail Nature, IMF jWorking
Paper, at 8 (January 2015), https://www.imf.org/external/pubs/ft/wp/2015/wp1521.
pdf (last visited: 2022.04.10).

47
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OBSMIERZ ZIFITEFEHZERS

50 S M 558 5 BR AT 48 (R A 5 B P ) 5 B P 58 B R AT
56 47 M P 2 3R T 4y BEIE EARE(D), « {EARCFTC Rule 30.77 4
E 0 ISR PR LS ERIE PR P EE - IR PR B
FiFfE ZHERIES (secured customer funds) - G fEHUSIR P 2 fERE
i - CFTC Rule 30.74EHI R By 53 5 56 LY 522 5 B bl
ZHIELY BB RALY  JEH RS SO IS R EEIR S -
BUGAREN R hE SR - %

% B SN E RE A MY AR - EEICFTCR faF e BRSNS
EE BB 5 (R84 FIIERIER P RE & e P s g h
GEBIATHIAE SR » DRAH £ R 7 HAE AR 5 B F =2 B e 2
EES  MRENE SRS mIESTEARAE » BAR NG
i o

CFTC Rule 30.7/& T Hiit& P 738 S IEEIT G RE 2 AT
IRBRHIR 3 55 B9 M 6 s B PR A O S M M = B3 ~ TR %

£ B SR B 40 A A OB AR R 2 B A A AR

FoBPEEMAA I TR R MEE - REEAT - 52243 0 201642
R, B7-47 -
49

See Filler, supra note'21,'at 4.
% See FIA, supra note 29, at 4-7.
51 See FIA, supra note 29, at 8.
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BT BAmiRS - *
=~ ERESERTA MR TSR G P IR E B IR
( Cleared Swap Accounts) ——LSOCHI=;
OILAEREEE

1B FEFRGTAEAZREP AR

TEEFRAVERIT S - HER P IReE SIREF N 7 8 2 47 5k
P —HAERFENRGEZ 301 (identity ) » EAMEGDEG VAR
4y (indistinguishable mixture of value) HYIETE » BHE R P Ry {R
54 (commingled margin) (ALIEERE (collective ) BiF:A (co-owner)
W AFTE > BT R LR PE L EAYE S (the risk is mutualized )

iR EFEA SRR EHEPIRENE PSS - XEENE
PG & HBERNE FESBESEA > MESUHERY
EREEEEY SRR HENEEERF  EHEREE P EER
PR RE - AIgEHRIPIRENE PR & - HHERmER - HIRL
e )7 AFRRE A& HE M —FE A - RIBEEZ
e ATEMRILA T 452 Eitraes - HERRBEAREEGEE T A
R (et > DURELRQE BT A riEk - 2

HNERESNIHER S8R ISR & FEY > SERE
ELHAESHNE PETEOMRE - BERINEE I RENE
T o Rt Re RSy > IR EEY - SRR PR R

% See LLI, 17 CFR 30.7 - Treatment of Foreign Futures or Foreign Options Secured

Amount; https://www.law.cornell.edu/cfr/text/17/30.7 (last visited: 2022.03.07).

X See Chamorro-Courtland, supra note 23.

%4 See Gabriel D. Rosenberg & Jai R. Massari, Regulation Through Substitution as
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ONFELIKE R - EEE & i #Dodd-Frank Actfg {45 455
T Z % PR & 7 B RA freE - 2 CFTC{E IE# Al regulation
2NMWDZ%E ORI G ES H iRt S B R h a5 B 2 30
T BB IR » E BIRATLSOCH A 2 il E -

TELSOCH 2 N » 45 EMMENBAE EIELY > NMERIELNHHER
IFRLITT B 2 EE R ZERE - MERULENEF ZME
DUR H AR BE RS2 IE » Bl ErRmN I ZE - LEGEE RS
FHMAELN T BLESES  HEKAEXSEA > REEEELY
EERY ff”“ﬁ%ﬁ%@%%ﬁﬁﬁi_ﬁﬁﬂﬁ SRR E A% =2 M E - BETE
BRI o

2. % K& H BB LR EH B L5 BER R A — 8 ik

R 5 BFRFES A

LSOCHE i 7| 2R &5 B RS FE s HR S H 40 8% DAl = —
(EAHAL B F PR o BB AR E R 25 A JES A
AR GBI ER PATE 2 R TLAT & 0 A IR 77 SR EE B oy
B o P DAGE BB E RS o] 3 1 Y O 38 SRR B B 4G S A REIH B Y
IARIBLE -

RS (R RN EARENRT P ZREE - ETHPD
SEEBEAFTEANIEL  HEHAEEN B A E S KSR
SR E IR TS E - SRR ERE A EE T A Y

Policy Tool: Swap Futurization Under Dodd-Frank, 2013 COLUM. BUS. L. REV.
667,723 (2013).

See Chamorro-Courtland, supra note 23, at 29.

Linklaters, CFTC Adopts “LSOC” Model for Protection of Cleared Swaps
Customers’ Margin, Marking a Significant Departure from the Traditional U.S.
Futures Model; at 3 (January 2012), https://www.linklaters.com/pdfs/mkt/newyork/
A14488988.pdf (last visited: 2021.11.04).

U.S. Bankruptcy Code (1978), 11 U.S.C. § 766(e), (f), (h).

55
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57
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fReB s T HEIEEERT Y % > SEga Y RN E PR
S 0 IR BIE BHIE R A% SR I » EHLSOCHI = T4k
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OCFTCRAIEALSOCKETR 2 S IR &0

LR s iR
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B A ATRERI TS - N2 1T 5 P B 45 M 1 LA (T e 25 5 2
o FHAE— ST AR P e -

2EEMBMRA A CIRERKREEEL RS

REELEHE - BN AENEEENE R ENRRES - 1
RS A B ST 2 B B h 4 L ST HRE 5 (R 4 M 53 Bl o D 53 B
GramRPER > IEBHEE S r5EE (proprietary margin) 57 & >
ERLEFTEE BB (segregation requirement ) - [F]% BRI £ g £
GEEREIER SR S RB S EREE F 5 BIE S ( Customer
Segregated Account) -« ffii By {EFIFE R » FAEHEBICFTCH A oo 3F 1A &
R B G B RIS DU B — 4R S IR PR ISR BB B 2 (RS 1S
SRR P B ST S & PR e -

CFTC# HlPart 22 70 ¥FHA (5 PG 4R STIAT B B SR8 £ 15 DS E
MRS TR - (4 ERRIES H O IR - HRIREHNE S
EERE ST R HAN b - B S na A

%8 See Chamorro-Courtland, supra note 23, at 29.
59 See Chamorro-Courtland, supra note 4, at 649.
9% See Aditya, supra note 37, at 6.

o1 See Chamorro-Courtland, supra note 23, at 26.
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o SN ER T A SR 5% P 2 BRI B S S R R
Jec A o (H i H R Bl RS O RHE R 2% = 2 I EE S sk ac k-
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Pk P £ kAR A

CFTCHIANRHI4E R E R P ReEE - IR E RN
FRF ERES R (lien) - ERICFTCHE I REE FHNZIRF A
HESHE - (HHEBEE G R R aiR = B (B SR R E e f[f[l
FPRFEMHIE (netting) DR EIERYZHE (financing arrangements )

6. 4 AR Rk AT

FEIFLE B PRV 5 FEFRITLSOCH I » i Z KA
EERSRRETH R AT —F P ke 2 S8 0

62 See FIA, supra note 29, at 7.
63

Deloitte, Customer Asset Protection, at 5 (2013), https://www2.deloitte.com/
content/dam/Deloitte/global/Documents/Financial-Services/dttl-fsi-us-FSI-Customer
Asset Protection-051013.pdf (last visited: 2018.11.17).

64 See Linklaters, supra note 56, at 2.
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HeE BT (gross) PHAES—EF 2 REL  Mife
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CFTCH# HIPart 22¥ WA IETELTAE VR % B RS 4 2 Ml BE
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ELSOCHE K HABE Fa 37 1 T HEZ BRIE
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ELE P ER S B EREET  HAR IR TR 5
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R o CR G R BT USRI SRR S 2 (R e T
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W/ \E——LSOCHR i AR AR B
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i (net) —AMEH K > AT HGARIBLE L @ BATHA 09 % AN 52 SAIRALAR hw AL
RGBT TR EL  BHEARBLEE BB A TR S a4 T
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B See Aditya, supra note 37, at 6.

Z; Eversheds Sutherland (US) LLP, supra note 38.

See Linklaters, supra note 56.
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69
70

See Rosenberg & Massari, supra note 54.
See Linklaters, supra note 56.
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LEBRMAREFTHHETELRELRP WELE L
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P EEEIERE S EAREBGHREE - FTAERE - EIRIE
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BEGIRLLBITIEIRE - ErERFIEAR - BFEAEEHFIREF]
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136
RLSOCHE H & F 45 BT H VR PR E RS E - TR ESR

See Chamorro-Courtland, supra note 4, at 643.
See Chamorro-Courtland, supra note 4, at 644.
See Chamorro-Courtland, supra note 4, at 645.
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2. ZEREERE G
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I See Chamorro-Courtland, supra note 4, at 646.

® See Ronald H. Filler, Consumer Protection: How. U.K.'Client-Money Rules Differ
from U.S. Customer Segregated Rules when a Custodian Firm Fails to Treat

Customer Property Properly, 24 J. TAX’N F. INST. 25, 25 (2011).
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The Study of Legal and Regulatory
Protection for Customer Margin
Account in the U.S. Futures and

OTC Derivatives Market:
The Future of Customer Margin
Account Regulation in Taiwan

Li-Hua Lin’

Abstract

A FCM’s segregation of customer funds forms the foundation of
the futures industry’s customer protection regime. The clients’ assets
held in a futures account at an FCM, a bank or clearing house, as
belonging to such customer, are protected, and governed specifically by
the Commodity Exchange Act and CFTC regulations that require the
“segregation” of cash and collateral deposited by customers in
conjunction with their futures trading preventing from third-party
claims while the deposited institutions insolvency.

The CFTC has taken several regulation changes protecting certain
margin collateral of FCM customers following the collapses of Lehman
Brothers, MF Global and Peregrine Finical Group. The Dodd-Frank
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Act promotes central clearing as the primary method for managing
counterparty risk in OTC derivative swap transactions. The LSOC
Model which the CFTC has required for cleared OTC swaps. The
LSOC Model offers customers greater protection than the Futures
Model against fellow customer risk when double default happens.
Because in LSOC model a non-defaulting customer’s margin cannot be
used to cover the losses stemming from another customer’s default.
This article highlights the arrangements and design of customer
asset protection as well as examines the evolution the Commodity
Exchange Act and CFTC regulation for futures and cleared OTC swaps
by comparative method. In final, it explores the regulation of customer
margin accounts in Taiwan’s futures and OTC derivatives market and

analyzes what we should do in the future for the article’s conclusion.

Keywords: Futures Model, Legal Segregation with Operational
Commingling or “LSOC” Model, Double Default, Fellow
Customer Risk, Segregated Account, Omnibus Account,
Margin, Central Clearing, Statutory Trust, Default Resource
Package or Waterfall Model



