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A Reconsideration of Differentiations
between the Criminal Illegality and
the Administrative Illegality:
Focusing on Judgments of Federal
Constitutional Court of Germany and
Freedom of Legislation (2)

Hsing-An Chen’

Abstract

How to distinguish criminal illegalities fromadministrative ille-
galities is a controversial issue in theacademic and in the field. To
clarify reasons why this issue is disputed, this dissertation will ex-
plain the development of the theory in the first place. Further-
more,given the fact that academic discussions pay less attention to
facts of the case and the process of argumentation when presenting
judgments of Federal Constitutional Court of Germany and hence this
article will explain adjudicative facts that involving criminal illegali-
ties and administrative illegalities of Federal Constitutional Court of
Germany and the process of argumentation. On the other hand, law-
givers are recognized to have the freedom of legislation when legis-
lating criminal illegalities and administrative illegalities and therefore

how to define the level offreedom of legislation lawmakers can be

Assistant Professor, Department of Law, Fu Jen Catholic University; Dr. jur., West-
falische Wilhelms-University of Miinster, Germany.
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given will be further studied. Finally, this article will stand on per-
spectives of fundamental rights and principles of proportionality to
consider boundaries lawmakers should identify between criminal ille-

galities and administrative illegalities.

Keywords: Criminal lllegality, Administrative lllegality, Principles of Pro-
portionality, Freedom of Legislation, Federal Constitutional
Court of Germany
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