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See LOSS & SELIGMAN, supra note 34, at 1023-24.
Donald C. Langevoort, Business Law Forum: Behavioral Analysis of Corporate
Law: Instruction or Distraction?: Forum Article: Reflections on Scienter (and the
Securities Fraud Case Against Martha Stewart That Never Happened), 10 LEWIS &
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B FI - R R R -
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¥ (some evil purpose) ° See Julia K. Cronin, Amanda R. Evansburg & Sylvia
Rae Garfinkle-Huff, Securities Fraud, 38 AM. CRiM. L. REv. 1277, 1288 (2001).
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ship or participation therein or to become associated with a member thereof, which
statement was false or misleading with respect to any material fact, shall upon con-
viction be fined not more than $5,000,000, or imprisoned not more than 20 years, or
both, except that when such person is a person other than a natural person, a fine not
exceeding $25,000,000 may be imposed; but no person shall be subject to impris-
onment under this section for the violation of any rule or regulation if he proves that
he had no knowledge of such rule or regulation. i Section 32(a)*%_> 7 4§ ¥
?‘xj 2oL 3z A lﬁf*gwﬁ;wup & % iE F 1934 # % 2 % o United
States v. Dixon, 536 F.2d 1388, 1397 (2d Cir. 1976). ﬂr\%;fﬂ 415 Section 32(a)z.
FELTANEPARL G EF R ELFLIRMEL R R E s BRI
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Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723, 756 (1975); see FTC v.
Bunte Bros., Inc., 312 U.S. 349, 350 (1941).
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Hochfelder, 425 U.S. at 197, 200-01.

Addison v. Holly Hill Fruit Products, Inc., 322 U.S. 607, 617-18 (1944).
Hochfelder, 425 U.S. at 197-9.

Id. at 212-14.
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The suit authorized under subsection (a) may be to recover such damages as shall
represent the difference between the amount paid for the security (not exceeding the
price at which the security was offered to the public) and (1) the value thereof as of
the time such suit was brought, or (2) the price at which such security shall have
been disposed of in the market before suit, or (3) the price at which such security
shall have been disposed of after suit but before judgment if such damages shall be
less than the damages representing the difference between the amount paid for the
security (not exceeding the price at which the security was offered to the public) and
the value thereof as of the time such suit was brought: Provided, That if the defen-
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dant proves that any portion or all of such damages represents other than the depre-
ciation in value of such security resulting from such part of the registration state-
ment, with respect to which his liability is asserted, not being true or omitting to
state a material fact required to be stated therein or necessary to make the statements
therein not misleading, such portion of or all such damages shall not be recoverable.
In no event shall any underwriter (unless such underwriter shall have knowingly re-
ceived from the issuer for acting as an underwriter some benefit, directly or indi-
rectly, in which all other underwriters similarly situated did not share in proportion
to their respective interests in the underwriting) be liable in any suit or as a conse-
quence of suits authorized under subsection (a) for damages in excess of the total
price at which the securities underwritten by him and distributed to the public were
offered to the public. In any suit under this or any other section of this title the court
may, in its discretion, require an undertaking for the payment of the costs of such
suit, including reasonable attorney’s fees, and if judgment shall be rendered against
a party litigant, upon the motion of the other party litigant, such costs may be as-
sessed in favor of such party litigant (whether or not such undertaking has been re-
quired) if the court believes the suit or the defense to have been without merit, in an
amount sufficient to reimburse him for the reasonable expenses incurred by him, in
connection with such suit, such costs to be taxed in the manner usually provided for
taxing of costs in the court in which the suit was heard.
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-2 jF'( » 397 B %422 o i * : No action shall be maintained to enforce any li-
ability created under section 11 or section 12(a)(2) unless brought within one year
after the discovery of the untrue statement or the omission, or after such discovery
should have been made by the exercise of reasonable diligence, or, if the action is to
enforce a liability created under section 12(a)(1), unless brought within one year af-
ter the violation upon which it is based. In no event shall any such action be brought
to enforce a liability created under section 11 or section 12(a)(1) more than three
years after the security was bona fide offered to the public, or under section 12(a)(2)
more than three years after the sale.
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Fischman v. Raytheon Mfg. Co., 188 F.2d 783, 786-87 (2d Cir. 1951); Texas Gulf

Sulphur Co., 401 F.2d at 867-68; Rosenberg v. Globe Aircraft Corp., 80 F. Supp.

123, 124 (E.D. Pa. 19438).
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See Chiarella v. United States, 445 U.S. 222, 234-35 (1980).
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On the Intent Requirement of
Securities Fraud

Mean-Sun Dai’

Abstract

The intent requirement of securities fraud is contentious both in the
US and Taiwan. Owing to Securities Exchange Act Article 20(1) or (3)
does not prescribe the content of intent requirement of securities fraud, this
brings in contentions. Therefore, who relied on literature thinks the intent
should be limited to “scienter.” But from the perspective of legal regime,
other Articles with the same phrase in this Act do not limit the intent to
“scienter.” Who relied on the fundamental structure of Tort Law thinks the
intent requirement should apply the principle of ordinary tort-negligence.
But this theory ignores that the damages of securities fraud are often the
pure economic loss. Furthermore, there are also the presumption of negli-
gence and analogy to Article 32 theories. Which principle is the best? The
writer thinks the nature of the securities fraud should be clarified first,
thereafter, to refer the content of “the intent that should be punished” from
that nature and to supplement the deficiency of this content. But the writer
still suggests that the legislative institution should modify the current law
to embrace the content of the intent expressly.

Keywords: Securities Fraud, Misrepresentation, Fraud, any other Acts
which are Sufficient to Mislead other Persons, Omission,
Scienter, Recklessness, a Statutory Provision Enacted for
the Protection of Others, Tort
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