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6 See Charles M. Elson, Director Compensation and the Management-Captured

Board - The History of a Symptom and a Cure, 50 SMU L. REv. 127, 135-136
(1996).

" See Marx v. Akers, 88 N.Y.2d 189, 203 (1996) (“Historically, directors did not re-
ceive any compensation for their work as directors.”).
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See Elson, supra note 6, at 139-142; See also ROBERT CHARLES CLARK, CORPORATE
LAaw 191 (1986).
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See Del. Code Ann. Tit. 8, § 141(a).

See Elson, supra note 6, at 143-146. See Del. Code Ann. Tit. 8, § 141(h): “Unless
otherwise restricted by the certificate of incorporation or bylaws, the board of direc-
tors shall have the authority to fix the compensation of directors.” 7 4MEIF — 4289
OB RNNEERGBEEE > BERHNEEIIOER AT HAEET E NS
%3 (Model Business Corporation Act) & H &M N3 EZRE > B EER
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See Del. Code. Ann. Tit. 8, § 242.
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See Del. Code. Ann. Tit. 8, § 109(a).

See Jones Apparel Group v. Maxwell Shoe Co., 883 A.2d 837, 846 (Del. Ch. 2004)
(Section 141 and Section 109 “have been said to create a ‘recursive loop,” and ar-
guably to make it impossible to resolve the question of when a bylaw may restrict
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board authority solely by reference to the text of the DGCL, requiring courts to re-
sort to their understanding of the most important policy values at stake in that de-
bate as a method to resolve that question.”).

See Hollinger Int’l, Inc. v. Black, 844 A.2d 1022, 1079 (Del. Ch. 2004) (“[T]here
has been much scholarly debate about the extent to which bylaws can — consistent
with the general grant of managerial authority to the board in § 141(a) — limit the

33

scope of managerial freedom a board has...”).

See Centaur Partners, IV v. National Intergroup, Inc., 582 A.2d 923 (Del. 1990).
FERAWNZL » RAEEZRNE AP F R P33T EF AR 48 3
AR BIFEHAH EFRBIAAMB BT AR - FINARERARZ TR see
also Lawrence A. Hamermesh, Corporate Democracy and Stockholder-Adopted By-
Laws: Taking Back the Street?, 73 TUL. L. REV. 409, 470-472 (1998).

See id. at 418 & n.34 (1998) (“Partners of at least three of the major Delaware cor-
porate law firms have publicly and in writing expressed the view that ‘Shareholder
Rights By-Laws’ are unlikely to survive scrutiny by the Delaware courts.”); Ronald
J. Gilson, Unocal Fifteen Years Later (and What We Can Do About It), 26 DEL. J.
Corp. L. 491, 508 (2001), (“As I understand it, the standard response among many
thoughtful Delaware lawyers, especially after Mentor Graphics, is that such bylaws
violate section 141(a) ’s grant of managerial authority to the board of directors.”).
See Aronson v. Lewis, 473 A.2d 805, 812 (Del. 1984) (Business judgment rule is “a
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presumption that in making a business decision the directors of a corporation acted
on an informed basis, in good faith and in the honest belief that the action taken was
in the best interests of the company.”).
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40

See e.g., Telxon Corp. v. Meyerson, 802 A.2d 257, 266 (Del. 2002) (“Like any other
interested transaction, directoral self-compensation decisions lie outside the busi-
ness judgment rule’s presumptive protection, so that, where properly challenged, the
receipt of self-determined benefits is subject to an affirmative showing that the com-
pensation arrangements are fair to the corporation.”).
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The Allocation of Powers between
Shareholders and Directors

—Who Should Decide Directors’
Remuneration?

Ching-Ping Shao’

Abstract

There is no more basic question than “who decides” in corporate gov-
ernance and this issue has been one of the focal points of recent revisions
of Taiwan Company Law (“Company Law”). While the board’s role is
now much emphasized and a regime of “shareholder primacy” is gradually
transformed into one of “director primacy,” some corporate matters are
still reserved for resolutions in shareholders’ meeting. As observing the
“paradigm shift” in the Company Law, one cannot help but wonder why
such matters are so particular and not suitable for the board to decide.

This paper focuses on one of such matters—setting directors’ salaries.
Article 196 of Company Law requires that directors’ salaries should be
decided in the corporate charter or the shareholders’ meeting. Based on the
prevention of conflicts of interests, such Article is well received among
corporate law scholarship and has been untouched in the wave of legal re-
forms. As looking into the inability of shareholders as a group in decision-

making and negotiating, this paper challenges the theoretical soundness
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and the practical feasibility of current rule on directors’ salaries. It is there-
fore proposed that the Company Law should formally recognize the
board’s power on such matter in order to meet the practical needs and

regulation purposes.

Keywords: Director Remuneration, Shareholder Primacy, Director Pri-
macy, Conflict of Interests, Duty of Loyalty



