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7 See Alice M. Panepinto, The Right to the Truth in International Law: The
Significance of Strasbourg’s Contributions, 37 LEGAL STUD. 739, 741 (2017).

8 JACtHR (Ser. C) No.4 (1988).

19 See Marloes van Noorloos, A Critical Reflection on the Right to the Truth About
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See Panepinto, supra note 17, at 742-43.

2 REREAHANPIBEFEIALSKAL  REMERLLTLHEA 0K
W R BZAAHARKITY B - M AFBEEHE A BME
Mo A EadmEN TR QiEAMES —BIGHERT » 8450015
Fo @ FR AR RER e BN RFRfobEE C A A by RS
AHRBAHEF A CHYRTERMERER ; HEGTX% -

22 Louis Joinet, Question of the impunity of perpetrators of human rights violations
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(civil and political): revised final report/prepared by Mr. Joinet pursuant to Sub-
Commission decision 1996/119., adopted by the Commission on Human Rights,
E/CN.4/Sub.2/1997/20/Rev.1 (1997). Bl# " Joinet/® Bl | #5f§ 4~ © % A William
A. Schabas, The Right to Truth: When Does it Begin?, in DOING PEACE THE
RIGHTS WAY: ESSAYS IN INTERNATIONAL LAW AND RELATIONS IN
HONOUR OF LOUISE ARBOUR 37, 38-39 (Fannie Lafontaine & Frangois
Larocque eds., 2019).
Diane Orentlicher, Impunity: report of the Independent Expert to Update the Set of
Principles to Combat Impunity, Diane Orentlicher: addendum, adopted by the
Commission on Human Rights, E/CN.4/2005/102/Add.1 (2005). #8#5# 1997 %44
MJoinet)® 8] | » 2005344 " Orentlicher /7 8] | 5% AARH DB ERABE F
Wy R MR A R 09 & B o 48 Bl 3% i 4 A Schabas, id. at 39. B #
[ Orentlicher/® 8] | #) —f% M /~%2 » % R.James A. Sweeny, The Elusive Right to
Truth in Transitional Human Rights Jurisprudence, 67 INT’L & COMP. L.Q. 353,
356-60 (2018).
See Principle 1 (General Obligations of States to Take Effective Action to Combat
Impunity): “Impunity arises from a failure by States to meet their obligations to
investigate violations; to take appropriate measures in respect of the perpetrators,
particularly in the area of justice, by ensuring that those suspected of criminal
responsibility are prosecuted, tried and duly punished; to provide victims with
effective remedies and to ensure that they receive reparation for the injuries
suffered; to ensure the inalienable right to know the truth about violations; and to
take other necessary steps to prevent a recurrence of violations.”
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26 OHCHR(2006), Study on the right to the truth, 8 February 2006, E/CN.4/2006/91,
https://documents.un.org/doc/undoc/gen/g06/106/56/pdf/g0610656.pdf (last visited:
2024.08.22).

See Schabas, supra note 22, at 37-38.

28 See OHCHR, supra note 26, at 4 (para. 4).

29 See OHCHR, supra note 26, at 13 (para. 46), 14 (para. 56), 15 (para. 57).

30 See OHCHR, supra note 26, at 15 (para.58).
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31 See OHCHR, supra note 26, at 12 (para. 42), 15 (para. 57).

82 See OHCHR, supra note 26, at 12 (para. 43), 15 (para. 57).

33 See OHCHR, supra note 26, at 10 (paras. 33, 34).

34 See OHCHR, supra note 26, at 11 (paras. 35, 36).

35 See OHCHR, supra note 26, at 11 (para. 38), 15 (para. 59).

36 See OHCHR, supra note 26, at 13 (para. 44).

37 See OHCHR, supra note 26, at 13 (para. 45).

38 See OHCHR, supra note 26, at 13 (para. 44).
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4 See OHCHR, supra note 26, at 13 (para. 45).
42 See OHCHR, supra note 26, at 11-12 (para. 39).

43 See van Noorloos, supra note 19, at 879.
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45 See OHCHR, Working Group on Enforced and Involuntary Disappearances:

General Comment on the Right to the Truth in Relation to Enforced Disappearances

4, https://www.ohchr.org/sites/default/files/Documents/Issues/Disappearances/GC-

right to the truth.pdf (last visited: 2024.08.22). ({4 40 & & B F BT %04
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See ECtHR, Association “21 December 1989” v. Romania, Application No.

33810/07; 18817/08, Judgement (May 24, 2011).

47 See ECtHR, Case of Kurt v. Turkey, Applications Nos. 15/1997/799/1002,
Judgment (May 25, 1998); Case of Cyprus v. Turkey, Application No. 25781/94,

46
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Az b T T iRAHEE -
EEMEENEEEBEIRKE - HIREl-Masri#JA 1AL Nashri]
RN EGBE T ELRIFERSIE - A RS H] - DBl Ay
IEERBRMERFER - AR » TRIZEEEREEERT =
£ BEV AR ENEHREFBEM PR EiEE SR RS
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Judgment (May 12, 2014); Case of Varnava and Others v. Turkey, Applications
Nos. 16064/90; 16065/90; 16066/90; 16068/90; 16069/90; 16070/90; 16071/90;
16072/90; 16073/90, Judgment (Sept. 18, 2009).
48 See ECtHR, Kurt v. Turkey, Application No. 24276/94 (1998); Cyprus v. Turkey,
Application No. 25781/94 (2001); Varnava and Others v. Turkey, Applications No.
16064/90 (and others) (2009).
See Luis Castillo-Cordova & Susana Mosquera-Monelos, A Case-Law Study of the
Truth as Human Right, 16 GLOBAL JURIST 101, 106-07 (2016); van Noorloos,
supra note 19, at 880-81.
See Marta A. Orpiszewska, El Masri v. Former Yugoslav Republic of Macedonia:
Implications for the CIA Extraordinary Rendition Program, 39 N.C.J. INT’L L. &
COM. REG. 1165, 1186 (2013).

49

50
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51 See ECtHR, supra note 46.

2 a4 para. 2.

53 HAZHEAT ET R > % B Association “21 December 1989 %] i % 12-18£%
54 See ECtHR, supra note 46, para. 111.
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HFHE SR AAE BB LARC 25 R BB 4% 3 &0 -

MRAZ DA Eam il - JEREF RlaR S JE o 2 KA §U 55 2 (542 e 1 [7) 59 A
57«;%60 o

S . para. 133.
5% 4. para. 134.
ST 4. para. 135.
58 4. para. 142.
% . para. 144.
60 g para. 145.
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61 See Anna Oriolo, Right to the Truth and International Jurisprudence as the
Conscience of Humanity: Comparative Insights from the European and Inter-
American Courts of Human Rights, 16 GLOBAL JURIST 175, 187 (2016).
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62 EGMR (GroBe Kammer), Urteil vom 13.12.2012 — 39630/09 (El-Masri/Ehemalige
jugoslawische Republik Mazedonien).

63 Vgl. EGMR, 13.12.2012 - 39630/09: Geheime Uberstellung von Terrorverdichtigem
an die CIA, NVwZ 10 (2013), S. 631/631.
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64 Vgl. EGMR, a.2.0., S. 631 f.

65 Vgl. EGMR, a.2.0. (Fn. 63), S. 632.
66 Vgl. EGMR, a.a.0. (Fn. 63), S. 632.
67 Vgl. EGMR, a.a.0. (Fn. 63), S. 632.
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68 Vgl. EGMR, a.a.0. (Fn. 63), S. 633/Rn. 168.

69 Vgl. EGMR, a.a.0. (Fn. 63), S. 635 f./Rn. 195-233.

70 ygl. EGMR, a.2.0. (Fn. 63), S. 633/Rn. 182.

" % AEGMR, a.2.0. (Fn. 63), S. 633-634/Rn. 182-185.57 3] #] ik °
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2 Vgl. EGMR, a.a.O. (Fn. 63), S. 633 f./Rn. 183.
3 Vgl. EGMR, a.a.O. (Fn. 63), S. 634/Rn. 184.

74 Vgl. EGMR, a.a.0. (Fn. 63), S. 634/Rn. 185.

75 Vgl. EGMR, a.a.0. (Fn. 63), S. 634/Rn. 186-189.
76 EGMR, a.a.0. (Fn. 63), S. 634/Rn. 191.

T EGMR, a.a.0. (Fn. 63), S. 634/Rn. 192.

8 See Council of Europe Directorate General: Human Rights and Rule of Law (2011),
Eradicating impunity for serious human rights violations, https://rm.coe.int/
1680695d6e (last visited: 2024.08.22).
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7 Vgl. EGMR, a.2.0. (Fn. 63), S. 634 f./Rn. 192.
80 ygl. EGMR, a.2.0. (Fn. 63), S. 635/Rn. 193.
81 Vgl. EGMR, a.2.0. (Fn. 63), S. 637/Rn. 240.
82 Vgl. EGMR, a.a.0. (Fn. 63), S. 637/Rn. 242.
83 Vgl. EGMR, a.a.0. (Fn. 63), S. 637/Rn. 248.
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84 Vgl. EGMR, a.2.0. (Fn. 63), S. 249 f./Rn. 637.
85 Vgl. EGMR, a.2.0. (Fn. 63), S. 637/Rn. 258.

86 Vgl. EGMR, a.a.0. (Fn. 63), S. 637/Rn. 259-262.
87 Vgl. EGMR, a.a.0. (Fn. 63), S.637/Rn. 263-264.
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88 Joint Concurring Opinion of Judges Tulkens, Spielmann, Sicilianos and Keller,

para. 1.
8 1. para. 2.
0 I para. 4.
N . para. 10.



288 K IAZEFITH 202545 A

B e AR E{E (redress) F-EE%2 o FLHARTAL AT E AT FEME &
A PEAKIE 1I3FRAVARSS B RE4E T EAAHME A B R > BIFAHEOT
ERAVERER > i R R A LA EHRAERES -

(WCasadevall ~ Lopez Guerra;A BIZEHMHRRIZRE

i fy [6] & AL — S 88 AH¥% - HiCasadevallF1Lopez Guerrafi #4725 E it
REmEERE (UTEE "HREER T, ) TR 2HEERR
B ERTLEAHRE 2 — A R BON ARE ARt R HR LR -
BUE B 2 W REEINA B ETEAES o M5 AKER > BN ARESE By HIR
FBIR AR - s AERFNVAEEAG e —EEBEER R G
MEEES P HFEEEFENEMES - AL EIRETEEATE
Ry T BB AP EEREAM - MBS 2 — A RAVE D -
DRI LA U 1 30 EL AR M AT T3 A B B 2 8

T [FR A Rl fE - A T B SR A AV RER] (AT R B AR RE[E]
Feod ) e BOM AEERAE A GV ~ SB3REZF AR SH T #
FERWIORIE - IR RRE [E T A s B FOF RS H %= 0F - AL - EAHRE
NEEEHEE > MIE—MARED -

@/ FE

B H i E AR &0 B R FE TR RIZ YA B R 5 » EL-
Masri|J RN Z K E_Er R EHE Association “21 December 1989”# 4
HEmERE I EI AL 3R ~ B5Mk ~ BIMRAVEE R « Bk RIERE
MHEERARGHEEIIEE » El-Masti BRI IREIE AL E3 R (A ZEE
MR NEE R 2R ~ Bk (ABEH) ~ E8Kk (RAKRKE
ATERER]) FENZ R EFEVESR L EE EMEENFE - WARTE

92 para. 6.
B . para. 7.
94 See Joint Concurring Opinion of Judges Casadevall and Lopez Guerra, para. 1.
% . para. 2.

% . para. 3.
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97 Vgl. Ruth Effinowicz/Claus Kress, Uber die Grenzen des Rechts auf Wahrheit. Das

Urteil des Europédischen Gerichtshofs fiir Menschenrechte im Katyn-Fall, in: José
Brunner/Daniel Stahl (Hrsg.), Recht auf Wahrheit, 2016, S. 120; Suzanne Egan,
Investigative Obligations: Is There a Right to the Truth?, in EXTRAORDINARY
RENDITION AND HUMAN RIGHTS 43, 54 ( Suzanne Egan ed., 2019).
A similar opinion see James Gallen, The European Court of Human Rights,
Transitional Justice and Historical Abuse in Consolidated Democracies, 19 HUM.
RTS. L. REV. 675, 682 (2019).
Association “21 December 19897 #]:& i k3 S B AMEE L T 8RB E R
BRARESERT AL AMARPHERIZRBZIEAEHFF ) 9%
B AT BIFVEN ) F 25 A ok » Ik F3MF AR A R AL R B R
MMARRE o L= » Association “21 December 1989 |k 3t 385 /5 H4a
He FLA 45 S v A EE R B o A= AR BN AHE i I Kk R #2013 4R 10 A 21 B AR R
Janowiec v. Russiaf| sk 3R T 4 PR R R H RIB A 4% 5] N9 5344
VE.& AARHE At ay AR » %4 R ECtHR[GC], Application No. 55508/07; 29520/09
(2013), paras. 177-81.
100 shan s ki BB ARG AR FAOBNBE  FRTER - = O%
S HA2005F A B (BBAMIERREAEBALDLIREREFRETHZ
FOTR SRS AEHE A 0 BOFBEE R AR B L35 5] ) o048 -

98

99
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The Right to Truth in the Context

of Transitional Justice in Taiwan:

Lessons from the European Court
of Human Rights

Hui-Chieh Su”

Abstract

After the Act on Promoting Transitional Justice took effect and the
Grand Justices of the Taiwan Constitutional Court made Interpretation
No. 793, seeking and revealing the historical truth about
authoritarian/unjust/illegal/improper state actions has become an
especially important task and even obligation for a free and democratic
constitutional state. This article, by examining the development of the
concept of the right to truth in international humanitarian law and
international human rights law, as well as related judgments on the
right to truth by the European Court of Human Rights, analyzes the
different concepts of the right to truth (or the obligation of truth) in
Taiwan’s transitional justice legal framework as a stable and normal
legal order. Similar to the European Court of Human Rights, Taiwan’s
transitional justice legal framework has adopted a stricter definition of

the right to truth, asserting that the right to truth is a “derivative”
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“individual right” of “victims (and their families)” to request the state
to “actively verify and acknowledge” the “case-specific truth needed
for accountability or compensation”. This distinguishes the right to
truth from the freedom of information to request access to existing
(political) archives and the obligation of truth that extends to verifying,

acknowledging, and revealing systemic truths.

Keywords: The Right to Truth, Transitional Justice, Judicial Yuan
Interpretation No. 793, Act on Promoting Transitional
Justice, Political Archives Act



