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87 Roxin, a.a.0. (Fn. 30), S. 241.

38 Eberhard Schmidh&user, Strafrecht Allgemeiner Teil, 2. Aufl., 1984, § 9 Rn. 26 ff.,
# 2] f Ruppert, a.a.0. (Fn. 30), S. 141 ff.

39 Ruppert, a.a.O. (Fn. 30), S. 141.

40" Roxin, a.a.0. (Fn. 30), S. 237.
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43 Ruppert, a.a.0. (Fn. 30), S. 222 ff.

44 Ruppert, a.2.0. (Fn. 30), S. 218 ff.

45 Ruppert, a.a.0. (Fn. 30), S. 249.

46 Ruppert, a.a.0. (Fn. 30), S. 286.

a7 Ruppert, a.a.O. (Fn. 30), S. 242.
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52 Vgl. Hyung-Bae Kim, Das Streikposten als rechtmiBiges order rechtwidriges

Verhalten gegeniiber dem bestreikten Arbeitgeber, 1969, S. 52; Heinz-Georg

Schwitanski, Deliktsrecht, Unternehmenschutz und Arbeitskampf, 1986, S. 364.
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54 Vgl. Hugo Seiter, Streikrecht und Aussperrungsrecht, 1975, S. 448 f.; Theresa Kipp,
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The Jurisprudence and Practical
Application of Criminal
Justification under Article 55(3) of
the Act for Settlement of Labor-
Management Disputes

Hsien-Chiu Lin’

Abstract

From the perspectives of legal dogmatics, this article explores the
criminal justification clause in Article 55, Paragraph 3 of the Act for the
Settlement of Labor-Management Disputes (the Act). It examines the
jurisprudential foundations of this provision within both criminal and
labor law, while also addressing key issues regarding its practical
application. By establishing legitimacy as a ground of justification for
industrial action, this provision constitutes a specific statutory ground of
justification. The concept of social equivalence has previously been
invoked in legal scholarship as a ground for justifying industrial actions.
However, this approach has not been adopted under current statutory
frameworks. Nevertheless, it may still serve as a point of departure in
interpreting the legitimacy of such conduct. Lawful industrial actions

and those deemed justified under the Act are not entirely synonymous.
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The determination of criminal unlawfulness in industrial actions may be
approached through a two-stage analysis. The first stage entails
evaluating the action’s legality in light of the statutory requirements
outlined in the Act. If the action fails to satisfy these criteria, a second-
stage analysis should then be conducted to assess whether it may
nonetheless be justified. The exercise of the right to industrial action may
conflict with the fundamental rights of employers or third parties. In such
cases, the justification for the industrial actions must be evaluated
through a balancing of legal interests between the right to industrial
action and the competing fundamental rights of others. Within this
framework, the principle of proportionality may serve as a guiding
criterion for determining whether such actions are legally justified. The
scope of criminal immunity should not be confined to labor unions and
their members. Industrial actions should not be deemed unjustifiable
solely on the basis that their underlying purpose is unlawful. Moreover,
a labor dispute action that violates procedural requirements under the Act
is not automatically unjustifiable under criminal law. The central focus
of the justification analysis lies in the means employed during the dispute.
Even if those means satisfy the elements of a criminal offense, they may
nonetheless be justified if they conform to the principle of
proportionality. Generally, strike actions do not constitute coercion. If
the actions of picketing involve harm to the life or body of a third party,
they may constitute the offense of coercion. Statements made during
picketing actions generally do not constitute the offense of public insult
or slander. Even if a factory blockade or occupation meets the
requirements for the offense of coercion, it may still be justified if
necessary for parity in labor disputes. Non-permanent factory occupation,

which does not obstruct the employer’s property rights, may still justify
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the offense of trespass upon the residence.

Keywords: Industrial Actions (Labor Dispute Actions), Legitimacy,
Offense of Coercion, Offense of Public Insult or Slander,
Offense of Trespass Upon the Residence
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