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5 B hT2002F gt ] RY BAAT RS ( World Trade Organization,
WTO) T, FEWTORE: (WTO Agreement) - RUI[] F1* WTORY!
F o S H OB R o TR EJ%% R A
( Agreement on Trade-Related Aspects of Intellectual Property Rights >
TRIPSZE ) EyWTOTRS AV o = 2y fH ] TRIPS
%7 o FI| > TRIPSTERLIRIZ 4 e~ 22 3R Wi a7 -

TRIPS{Z, &}, %W‘*Eﬁéﬁ'#ﬂ lﬂﬁlt‘iUT‘EWlﬁxl‘ﬁdi*ﬁ g fF

ﬁfU—LFHTRIPSﬁ’fJ ER 2Ry fﬁx%_"TlEla‘?FLﬁ o [F=f » %Tﬁf‘ TRIPS 7% 7

BRIy EVB A WTO R T 5 S
( Dispute Settlement System ) {7 FFQ*HIF:M F T 5 TRIPS 12 - paad;
W e B g FY RIS PURY L I o [N F SR S TRIPS {2 E
L5 o

W0 WTOR| i > Z5if J*’“Uii E frE'F%JF;% (S5 > TIWIRT £ TRIPS

LIS SERCAES S P Z 5 200997 > FT o

See Joseph Straus, A Marriage of Convenience: World Economy and Intellectual
Property from 1990 to 2012, 40 AIPLA Q.J. 633, 642-43 (2012) (“As set forth in the
TRIPS Preamble, WTO Member States must accept mandatory protection standards
for all IP rights.”).

See, e.g., Siddharth Fernandes, 4 Realistic Analysis of §271(g) and the ITC: Aca-
demic Hypotheses Aside, §271(g) does not Violate the Paris Convention or TRIPS
Because its Affirmative Defenses do not Apply to § 337 Actions Before the ITC, 17
FED. CIRCUIT B.J. 473, 475 (2008); Susan K. Sell, Industry Strategies for Intellectual
Property and Trade: The Quest for TRIPS, and Post-TRIPS Strategies, 10 CARDOZO
J.INT’L & Comp. L. 79, 79 (2002).

See Daya Shanker, Argentina-US Mutually Agreed Solution, Economic Crisis in
Argentina and Failure of the WIO Dispute Settlement System, 44 IDEA 565, 565-68
(2004). feizz W IR RE IR AR G L 3 f2-48 4] o See Laurinda L. Hicks
& James R. Holbein, Convergence of National Intellectual Property Norms in Inter-
national Trading Agreements, 12 AM. U.J. INT’L L. & PoL’Y 769, 778-81 (1997).
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See Andy Y. Sun, From Pirate King to Jungle King: Transformation of Taiwan’s
Intellectual Property Protection, 9 FORDHAM INTELL. PROP. MEDIA & ENT. L.J. 67,
83-84 (1998).
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(HRLE i ,ZB.‘E}E\H\F o FUESTRIPS 1 5734 (£ 5V 1700 .igilﬁﬂﬂi fﬂj
JE -3 SESEN 1”’?" R A - R RERF TR L P ERUE
FIHEA 222 BT o PR 22875 - o gﬁ];ﬁ];j&—
FlEIPRE > FTLREJEAERLIFTZERET = ()
%7 R r 8l 2 2 5 5 #7400 (if the product obtained by the pat-
ented process is new) ; (b)#k4 2.4 F113E > 2 B IR & 2 F i
BPER A LTEA S R AT PR EP LT &P 7 2
£ 4| (if there is a substantial likelihood that the identical product was

|
|

made by the process and the owner of the patent has been unable through
reasonable efforts to determine the process actually used. ) | 10

B 018 B L B IETRIPS S 71 -
Bl h 18917 ¢ ‘Tﬂﬁi AEp = o TR 0 1975F T fIJFE%—J’ Al
f%%% ; (Community Patent Convention) [UZY75{%%1989F =24 [il
?5'; I F%j% V) (Agreement relating to Community Patents ) fJ27
3SIEERAF R = I o e [ ) TS TRIPS {27

See Tshimanga Kongolo, Morocco’s Patent System and its International Connec-

tion, 42 IDEA 181, 195 (2002).

SRAEMAZ AT L9998 B N LT $15952 7 /T /O - See also

Carlos M. Correa, The GATT Agreement on Trade-Related Aspects of Intellectual

Property Rights: New Standards for Patent Protection, 16(8) E.IP.R. 327, 333

(1994).

See Miguel Vidal-Quadras Trias de Bes, Process Patents on New Products and Re-

versal of the Burden of Proof: Factors Contributing to the Interpretation of Its

Scope, 24(5) E.I.P.R. 237, 238 (2002).

See id.; see also Convention for the European Patent for the Common Market art.

75, 76/76/EEC, OJ L 17 (1976); Agreement relating to Community Patents art. 35

(done at Luxembourg on 15 Dec. 15. 1989), 89/695/EEC, http://eur-lex.europa.cu/

LexUriServ/LexUriServ.do?uri=CELEX:41989A0695(01):EN:HTML (last visited:

2015.05.14). Both articles provide the same provision as follows:

1. If the subject-matter of a Community patent is a process for obtaining a new
product, the same product when produced by any other party shall, in the absence
of proof to the contrary, be deemed to have been obtained by the patented proc-

10

11
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S BIHFRIVET(0)FE VI o 71 1988F » 4] Frffgﬁ*?f A
( General Agreement of Tariffs and Trade, GATT ) fVizpyadifl - ES«[%“
ﬁ‘ﬂﬁ‘—' r1988F ”gﬁﬁﬂl FIfETE ; (Process Patent Amendment Act of
1988) ™ - FISHEFAS US.C.§295 » ki~ LIEIF ™ - FUpaf
e AL AR TG« B ) ?ﬁ(b)ﬁﬁ'
HixE ] = Fil'% 20024 frog Al r‘ﬁ i) "%‘J*Eﬁfﬂh;iﬁw?
AV I I STI04ATE < [ R SR %ﬂ(b)a%«a

ess.
2. In the adduction of proof to the contrary, the legitimate interests of the defendant
in protecting his manufacturing and business secrets shall be taken into account.
Lzl ZER23F o $755 5994 > g K40 19862127 > F32-
See, e.g., Benjamin Piwei Liu, Chinese Patents as Copyrights, 34 CAMPBELL L. REV.
685, 711-12 (2012); Averie K. Hason & Jean E. Shimotake, Recent Developments in
Patent Rights for Pharmaceuticals in China and India, 18 PACE INT’L L. REV. 303,
308 (2006); Louis S. Sorell, 4 Comparative Analysis of Selected Aspects of Patent
Law in China and the United States, 11 PAC.RIM L. & PoL’Y J. 319, 332 (2002).
See Anne Elise Herold Li, Note, Is the Federal Circuit Affecting U.S. Treaties? The
ITC, §$271(g), GATT/TRIPS & the Kinik Decision, 16 FORDHAM INTELL. PROP. ME-
DIA & ENT. L.J. 601, 608 (2006).
See 35 U.S.C. § 295 (“In actions alleging infringement of a process patent based on
the importation, sale, offer for sale, or use of a product which is made from a process
patented in the United States, if the court finds—
(1) that a substantial likelihood exists that the product was made by the patented
process, and
(2) that the plaintiff has made a reasonable effort to determine the process actually
used in the production of the product and was unable to so determine,
the product shall be presumed to have been so made, and the burden of establishing
that the product was not made by the process shall be on the party asserting that it
was not so made.”).
See, e.g., Venugopal K. Unni, Indian Patent Law and TRIPS: Redrawing the Flexi-
bility Framework in the Context of Public Policy and Health, 25 PAC. MCGEORGE
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GLOBAL BUS. & DEv. L.J. 323, 333 n.110 (2012); Janice M. Mueller, The Tiger

Awakens: The Tumultuous Transformation of India’s Patent System and the Rise of

Indian Pharmaceutical Innovation, 68 U. PITT. L. REV. 491, 519 (2007).

See Janice M. Mueller, Biotechnology Patenting in India: Will Bio-Generics Lead a

“Sunrise Industry” to Bio-Innovation?, 76 UMKC L. REv. 437, 467-68 (2007); see

also Section 104A of the Indian Patent Act (“In any suit for infringement of a patent,

where the subject matter of patent is a process for obtaining a product, the court may

direct the defendant to prove that the process used by him to obtain the product,

identical to the product of the patented process, is different from the patented proc-

ess if,—

(a) the subject matter of the patent is a process for obtaining a new product; or

(b) there is a substantial likelihood that the identical product is made by the process,
and the patentee or a person deriving title or interest in the patent from him, has
been unable throughreasonable efforts to determine the process actually used:

Provided that the patentee or a person deriving title or interest in the patent from him

first proves that the product is identical to the product directly obtained by the pat-

ented process.”), http://www.ipindia.nic.in/ipr/patent/eVersion_ActRules/sections/

ps104.html (last visited: 2015.05.14).

See Trias de Bes, supra note 11, at 237-38.

See id. at 242 (“Article 61.2 [of the Spanish Patent Law] does not specify the date or

period to which the novelty of the product obtained with the patented process must

relate.”).

See id. at 241-42.
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RS ”ﬂﬂlﬂjt Plrlii ﬁ?i@iﬁ ﬁ?‘%, f[ ( Aventis
Pharma S.A. '] *#; [ Aventis Pharma ® ]:[JJ Yy E;EF'FJT[J!?[J (i}‘%igﬂ:
SY1258438F) T g4 SR -2 a K IR EL-5 8 20-£$a§L 1,7
8,10 B-= FEEL-9-5F B2 - 115613 §L(2Rss) -3-57% 7 SR
TR 2R3 LT RS R Pl ik T %3@4%@“‘1&%’ FIFr
g5 VPrfhdocetaxel trihydrate » F VR F 155 docetaxel (FyfE €74 £
Taxotere ) ° Taxotere ([[I¥ F:ﬂ%?&f FF]J% B ) FIJ “H\i @“ﬁ E
3@ (non-small cell) ﬁﬁ%zs o Docetaxelﬁiq\ Bl q%\[é ) JEI"Q}J =
FLEE Y %47 (European Yew > 2% ¢ 5% Taxus Baccata) prE "jVL['
10-deacetyl baccatin IHF’J{F\[ T F/‘, i Wz, 1o ﬁ’?‘/ﬁfﬁﬁ

—  Docetaxelfy#ERER. (U Heo et al., supra note 23.)

2 s RAEMAE AR R LT RIS F T SO

3 See Jae Ho Heo et al., Development of New Efficient Synthetic Methods for Do-
cetaxel, 30(1) BULL. KOREAN CHEM. SOC. 25 25(2009). ¥ L& &5e AN

5 2 Docetaxel 51 4= e 2% FF——% (47 2 > f}irﬁ“%;ﬁ? |k 54% 53
# > 2008F7" > F 36

2 R4 PGB~ BRI - B % 393 1 Docetaxelin P K 2 HAL -
LN Eﬁ]ﬁ%&%??ﬁ’* %18 2008&4“ » BT e
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F=Taxotere RI fa! i35l 3P 1) Paclitaxel ( Z /[ » fyfs 70 B
Taxol > Bristol-Myers Squibb ‘* F[JL['PF[[ FUgEPs) > HT1960F (> T S
B % Jﬁﬁﬁrmilh [1-= Ersh = F”ﬁ“%f@ﬁﬁw B ',HIF’?Q@DE' o Paclitaxel
FLIENT A (Pacific Yew » 5P 8L Taxus Brevifolia ; F5#i T 57 J
¥ ) PO TR SV o [t Paclitaxel U3V i T bl o 1) B LRSI
Wi S P PEAI - ﬁwaﬂaxotereﬁ@é@ -

1980F (X » ¥ 3k > Aventis Pharma t T IJH J/]%?”Fé%’iﬁ@f, F
(Rhone-Poulenc Rorer S.A. > I'| M7 rRhone—Poulenc Rorer * f'J 1)
T [l s R B TJIZI“ fl1-= (French Centre National de la Recherche Sci-
entifique, Natlonal Center for Scientific Research ) [f] F Fﬁ' I"ETF—JIE}E
Taxotere®® » 1980 [L[# » Rhone-Poulenc Rorer - * il B il’] HI%E‘
TaxotereF[F‘/FMF]J%“r FT;JEJ; P o

Taxotereit 19955 JEH ] 7T’ "T » by 19965 JUHH ST

Hib)

% See Heo et al., supra note 23, at 25.

R E G T RRp et B S PR B REE S B4
2007#7% > F80-

2T s 4431 o See also LINDA CHRISTINA PRANK, MODULATION OF DOCETAXEL TREAT-
MENT 2 (1997), http://repub.eur.nl/pub/20361/971127 PRONK,%20Linda%20Christina.
pdf (last visited: 2015.05.14).

28 See id. at 8.

29 See id.

30 See id.; see also George Frisvold & Kelly Day-Rubenstein, Bioprospecting and Bio-
diversity Conservation: What Happens When Discoveries Are Made?, 50 ARIZ. L.
REV. 545, 556 (2008).

3 See John He, Drug in Focus: Docetaxel, http://www.genericsweb.com/index.php?

- object_id=921 (last visited: 2013.12.14).

See, e.g., Duncan Matthews & Caroline Wilson, Pharmaceutical Regulation in the
Single European Market, 17 MED. & L. 401, 416 (1998); George K. Foster, Com-
ment, Opposing Forces in a Revolution in International Patent Protection: The U.S.
and India in the Uruguay Round and Its Aftermath, 3 UCLA J. INT’L L. & FOREIGN
AFF. 283,293 (1998).
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SR 50495945 B il [
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%g’fi:fﬁ&% BBy R o 7 3B > Aventis Pharma t FJ 2007+
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34

See Aventis Pharma S.A. v. Hospira, Inc., 743 F. Supp. 2d 305, 315 (D. Del. 2010).
ﬂ,f%?"‘?@'f 6’33%%;’??3‘*%’6‘{? %5}%‘3?*%1' Z,&H-al&r“—r?ﬁﬁ‘:q,
http://www.fda.gov.tw/MLMS/(S(ueq34w55xpsufm2te3zi3ceS5))/HO001.aspx » i# 3*
p A i2013&12% 14p -

See Quincy (Ping-Hsun) Chen, Destroying a Pharmaceutical Patent for Saving
Lives? A Case Study of Sanofi-Synthelabo v. Apotex, Inc., 21 ALB. L.J. ScI. & TECH.
125, 127 (2011).

See Aventis Pharma S.A. v. Hospira, Inc., 675 F.3d 1324, 1328 (Fed. Cir. 2012).
L2 s R B 2% > d HF - FRHEH - g FHESFTREA P
i34 E 3 p Ep 1 2013£127 159 -

See Phil Milford, Sanofi-Aventis Faces Hospira, Apotex in Patent Trial (Updatel),
BLOOMBERG, Oct. 26, 2009, http://www.bloomberg.com/apps/news?pid=news
archive&sid=aHzAeMtX92EY (last visited: 2015.05.14).
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See Renee E. Metzler, Comment, Not All Grace Periods are Created Equal: Build-
ing a Grace Period from the Ground Up, 13 MARQ. INTELL. PROP. L. REV. 371, 397-
403 (2009).

See Bryan Mercurio & Mitali Tyagi, Treaty Interpretation in WTO Dispute Settle-
ment: The Outstanding Question of the Legality of Local Working Requirements, 19
MINN. J. INT’L L. 275, 292-93 (2010).

See TRIPS art. 2.1 (“In respect of Parts II, III and IV of this Agreement, Members
shall comply with Articles 1 through 12, and Article 19, of the Paris Convention
(1967).”).

See, e.g., Jonathan Skinner, Overcoming Babel’s Curse: Adapting the Doctrine of
Foreign Equivalents, 93 J. PAT. & TRADEMARK OFF. SoC’Y 57, 59 n.12 (2011);
William Lesser, Measuring Intellectual Property ‘Strength’ and Effects: An Assess-
ment of Patent Scoring Systems and Causality, 4 J. BUS. ENTREPRENEURSHIP & L.
345,354 (2011).
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See Paris Convention art. 4.A.(1) (“Any person who has duly filed an application for
a patent, or for the registration of a utility model, or of an industrial design, or of a
trademark, in one of the countries of the Union, or his successor in title, shall enjoy,
for the purpose of filing in the other countries, a right of priority during the periods
hereinafter fixed.”).

See Paris Convention art. 4.C.(2) (“These periods shall start from the date of filing
of the first application; the day of filing shall not be included in the period.”).
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es See Paris Convention art. 4.C.(1) (“The periods of priority referred to above shall be

twelve months for patents.”).

See Paris Convention art. 4.B (“Consequently, any subsequent filing in any of the
other countries of the Union before the expiration of the periods referred to above
shall not be invalidated by reason of any acts accomplished in the interval, in par-
ticular, another filing, the publication or exploitation of the invention, ... , and such
acts cannot give rise to any third—party right or any right of personal possession.”).
See id.

See id.

See id. (“Consequently, any subsequent filing in any of the other countries of the
Union before the expiration of the periods ....” (emphasis added)).
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70 See TRIPS art. 29.1 (“Members shall require that an applicant for a patent shall dis-

close the invention in a manner sufficiently clear and complete for the invention to
be carried out by a person skilled in the art and may require the applicant to indicate
the best mode for carrying out the invention known to the inventor at the filing date
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or, where priority is claimed, at the priority date of the application.”).

4 See TRIPS art. 29.2 (“Members may require an applicant for a patent to provide
information concerning the applicant’s corresponding foreign applications and
grants.”).

See Paris Convention art. 4bis(1) (“Patents applied for in the various countries of the
Union by nationals of countries of the Union shall be independent of patents ob-
tained for the same invention in other countries, whether members of the Union or

not.”).
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ﬁ% FYPCT ( Patent Cooperatlon Treaty > ﬁlﬂjflfﬁfiﬁé‘) II%“:i »
B WO/1994/021622 o [P RLEE ¥ Y 5P £ 1 A
method for purifying taxoids (Taxotére, 10- deacetylbaccatm III) by cen-
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See Aventis Pharma S.A., 743 F. Supp. 2d at 314 (“Rhone—Poulenc Rorer, SA is a
predecessor in interest to Aventis Pharma SA.”).

AR A T1994297 29p 2B 2 W094/21622 % B & -+ WP E R
4F 522223 #rdhon ;o S dRGE N BT i LHEEEW094/21622 % B & ot
A4 Ry = 7 % Pl Taxotere trihydrate e 2 = o See U.S. Pat. No.
5,723,635, col.3, 11.30-35, 43-46. ZPCTY jrk g TR Fs £ 2 W - 2 2 |
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EljiiTa:\r)otéreflﬂdocetaxel J [klﬁnjr,i’: trJF.:)}PCTHIﬁ%iﬁk'aIjf'@::a;fgfdocetaxel tri-
hydrate™ °

Pl FV RL1993 F 45 B et 5 58Py (WHO Drug In-
formation ) 8, EE ST EJF:%TI/ [F P9 272181 =1 fik Fdocetaxel tri-
hydratefl™ '—,f%ﬁ;“ ~ v & 4% CAS No. (Chemical Abstracts Ser-
vice Registry Number » i* 5 % 3 it ¥ 35008 ) | % o =91 » + %3
B[ E] A bl et nﬁ”ﬁﬂl%@ g 28 ’E’,J/?FIEJ[J ( Guidelines on the
Use of International Nonproprietary Names (INNs) for Pharmaceutical
Substances ) “[i#fiilt: ¢ FINN (F # - # r') pE t% % AT
it & 4 2 75 F %8 W (therapeutic category ) - I f2f# H & 1@ {¥ %
( pharmacological action) » P 3% % 5. Jf © & {7 f]‘ﬁ%ﬁl“ Fé‘% 5 118y
p (clinical trial phase I ) = ¥ #& ¥ 3 89 s £ gk [ﬁ;-a?%‘r‘
r“r"é CEFERY G BE RMEZR t".éxINN‘?' g
R AR T UL ILIE T
ety) N }[‘?]T* ( Chemical Abstracts Service, CAS) EJ@ PRI
?F, tt: T Docetaxel trihydrate % 1993 & 7 % 1 p % 4 » H

Docetaxel trihydrate*> 19932 7% 1p % = 5 &, 7o

%’T ( American Chemical Soci-

85
86

FRFEMAZRAFTXA9E R ERFT 5159523 1 /@) -
SRFTEMAZRIATHA9ERAEHFRFT F1595 28 /7 /@& R iFd
.":__,?ﬁ‘q (World Health Organlzatlon, WHO) %4 F 3 enf > 43k http:/hinfo.
humaninfo.ro/gsdl/whodruginfo/en/p/about/ » i P 1 2015&5% 14p o
SRATEMAZ AT LHA9E R AL T FIS952 7 T /G - See also
World Health Organization [WHO], Proposed INN List 70 International Nonpropri-
etary Names for Pharmaceutical Substances, 7(4) WHO DRUG INFORMATION 203,
218 (1993).

I WHO 2k > A FiZ 5% ak A 3% 41997 % 5% > e A v - k& o See
also WORLD HEALTH ORGANIZATION, GUIDELINES ON THE USE OF INTERNATIONAL
NONPROPRIETARY NAMES (INNS) FOR PHARMACEUTICAL SUBSTANCES (1997),
http://apps.who.int/medicinedocs/pdf/h1806e/h1806e.pdf (last visited: 2015.05.14).
FRFEMAZRATXA9E R EFRFT H1595.2 3 /1 /@ -

fe 70 3x o

R

87

88

89
90
91



A JETRIPS: 234 B 41i% %9915 2 f2 167

*

aﬁ%wwﬁﬁwwﬂﬂﬁwwvﬂiuwﬁﬁFﬁM% T
T 8] 7o i 7Ep ek H'%ﬂﬁ%\[ ’ Z%J“‘ EJF [(“ZPl sy
{fi/ﬂ?ﬁﬁéﬁ ER Y E'E'ﬁﬂ?j AN T - PRI = "EJFT
P T A 2 (A R R BT TR i R
FINN (v ZE 5 8 ) P ok AT A#»zp)%wﬁ‘iﬂl
( therapeutic category) » I f2f# H & 5@ i % (pharmacological ac-
tion) » ¥ 51/24,-%5 G Jp e iR TR TRk Rk % 1L F (clinical trial
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docetaxel trihydrate )3 FSBpdBC > 7 [ [ diER B ﬁf#lﬁuq IS
R . g [n) IR R LA R 2] BT FLFJ ’7‘715 FIIFp R
s Lfﬁ{/ F&IITU%?J (Back to the Future) f'I'J5% £} JFéﬁi i
Eﬁu%w o
0 RCTIEA I AL & £ - s
PCT| Il%;ﬁt”ﬁﬁ NG T [ﬂ:%u@ EERSNIE T S R S b
J’ﬂ@ TP EREE Rl gS JE'%LF?F%H*IH*E@ XY
fEJJ/ r?ilﬁiﬂ?jﬁﬂg’?il@ﬂ/?’h A CN Elj?pﬂ*ﬂ]’% SRR
-
OtH R E LR EN
NI EE S E e = e *'Fk‘f/ [ q?q‘ﬂ » (e {E fldocetaxel tri-
hydratefafifg = - = HEEGEGURA - Ak ik ﬁ‘/i{xﬁﬁﬁr’%&%[
R - F“ﬂ”'“l I O R T, B O
RIE

'_ﬂ

Proposed International Nonproprietary Names (Prop. INN): List 68

p.7 igmesinum replace the action and use statement by the following:
igmesine oligand

p. 15  docetaxelum replace the chemical name, CAS registry number and the graphic formute by the
docetaxel following:

(2R, 3S)-N-carboxy-3-phenylisoserine, N-tert-butyl ester, 13-estar with 5(3-20-epoxy-
1,20,4,70,108,130-hexahydroxytax-11-en-9-ibe 4-acetate 2-benzoate, trihydrate
148408-66-66

L3H,0

94

See U.S. Pat. No. 5,723,635, col.3, 11.30-35, 43-46.
95

See Brad Reed, Google’s Latest ‘Moonshot’” May Be a Flying Car,
http://bgr.com/2013/11/20/google-flying-car-rumor/ (last visited: 2013.11.30).
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:f/a\?ﬁz REET TR BRSPS % ( Proposed Interna-
tional Nonproprietary Names, Proposed INNs) ﬁ 1] fl1 e WHOF 11953+
SRR TR BRI ¢ o 119555 @ LR T
%?ﬂﬁ #2 ), (Recommended International Nonproprietary Names,
Recommended INNs) ¥ - THLg P EgEss € ) LR [W3EPEe £
F”ﬁ[ E[IH;E o I }+ F[?%Hﬂﬁfﬁl“ uf'f' s =yc3y! "B R
] J—F” I [ER) - JEBEPIEE I/%_Ejp\fgs

L1993 F ff] fil g% AE AR BE Py R ST 5141 > docetaxel tri-
hydratef U4 25 €4 £%, docetaxel®® 5JT‘¢]9%‘?11992 ] P S RSPy
FHEV6E D148 > docetaxel’FLiIF, 71 1% docetaxol 1° o docetaxo 1 fivsififE =4 ft
Fo =17 1990 H] il 52 A7 ASEPIT YRV T4 S FT2IP i < e

1)

RIpud g4 I[J §i docetaxel ¥ docetaxel trihydratefiy & fi By AR
NS *\/"QJ ]ﬁrq—ﬂ l/ﬁﬁlﬁa/%nrvf_TJ =

BEGRA BRI [2 [ py TH] Al ;araﬁ&rll%lﬁlﬂ e S KR ETEIN
ﬁ‘/CASF 25 docetaxel trihydratefV & i+ {EHF=7 % ] |*?‘JEJ Y
AV A & & docetaxel trihydrate [ FRERAVEEPIEYFE GERL I
1 PREEHRY CF - BRDPRSE) 5 fﬁf}ﬂ P
a5 o [N PR f“‘%ﬁ‘:ﬁﬁ'ﬂ SRR

“91 + CAS|URL[~ S LOTIMERI + 4 [ (s ot

% P 4 & %2 ot “Guidelines on the Use of International Nonproprietary

Names (INNs) for Pharmaceutical Substances”z_ #83%

See WHO, Lists of Recommended and Proposed INNSs, http://www.who.int/medi-
cines/publications/druginformation/innlists/en/index.html (last visited: 2013.11.30).
See WHO, Procedure for the Selection of Recommended International Nonpropri-
etary Names for Pharmaceutical Substances, http://apps.who.int/medicinedocs/en/d/
Jwhozip20b/1.html (last visited: 2013.11.30) (art. 2).

9 See WHO, supra note 87 at, 218.
100 See WHO, Amendments to Previous Lists, 6(4) WHO DRUG INFORMATION 15, 15

(1992).
101 See WHO, Proposed International Nonproprietary Names (Proposed INNs).: List 63,

4(2) WHO DRUG INFORMATION 1, 4 (1990).

97

98
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2192 . docetaxel trihydrateElfJCASFE-EP'JE”E (Registry Number ) £%148408-
66-6 » Tl I?EP'J TR UV (source of registration ) £ X S 6 1
fﬁ ; (United States Adopted Names Council, USAN ) 103, USANZgf
X BIBEE @ (American Medical Association) -+ 550 ZEUE SR
%%#’0% G H 104, 5 @;[ﬁ@;@;@ﬂlﬁ,‘%@ﬂ[ BT S
EFJ'JF FIUSANFII G825 £+ [0y 3995 &2 T IE0 e
0 II%USAN%?'J‘%“» YR CIJ;HCASFI:&P |5106 :Elﬁ LI S
?EL"CASﬁ:tP E’FF[[ﬁ%ﬂw
T > " docetaxel trihydratefs [ '[[1 > U5 SciFinders ¥R fr - T
1B EL%Q@EL* £ H'% o R » Bdocetaxel trihydrate CASﬁ:tPJ Y
Gal VR USAN ’ IL'P&'%“L%%HIF% U J[;FM R
’ﬁ%%fE?H#*CAﬁﬂH%ﬂﬁ?k%wﬁ@w& wﬂj»wn%@;@
T G o FIH > WHOY T HBIBREER S Hlﬁpjr‘%

TR -
ww’¢iﬁ%%MW%ﬁf@$%a%Vﬂ“’WSﬁi_ﬁ
e (R R A * ) 2 BHIP 7 5  f

H| - 2 SR

102 See American Chemical Society, https://www.cas.org/content/chemical-substances/

fags (last visited: 2013.11.30).

See SciFinder database, https://origin-scifinder.cas.org/scifinder/login (subscription
required) (last visited: 2013.12.02).

See American Medical Association [AMA], How to Apply for a Name—When to
Apply, http://www.ama-assn.org/ama/pub/physician-resources/medical-science/united-
states-adopted-names-council/how-to-apply-for-usan.page? (last visited: 2013.12.
02).

05 See Ty Halasz, Comments, The Game of the Name: Shortcomings in the Dual-
Agency Review of Drug Trademarks and a Remedial Cure, 64 ADMIN. L. REV. 235,
247 (2012).

6 See AMA, How to Apply for a Name—Obtain a CAS Registry Name and Number,
http://www.ama-assn.org/ama/pub/physician-resources/medical-science/united-states-
adopted-names-council/how-to-apply-for-usan.page? (last visited: 2013.12.03).

See Halasz, supra note 105, at 247.
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12 GldrE B 198 & Er%i*u“ﬁ W H & o See Jennifer L. Case, How the America Invents

Act Hurts American Inventors and Weakens Incentives to Innovate, 82 UMKC L.
REV. 29, 52 (2013). & '3 % W3+ F 41 © See Elana A. Bertram, How fo
Keep Your Invention Patentable While It is Stored in the Cloud: A Guide for Small
Inventors, 21 FED. CIRCUIT B.J. 389, 398 n.61 (2011).
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TRIPS-Agreement-Based
Interpretation of Article 99 of
the Patent Act

Ping-Hsun Chen

Abstract

Article 99, Paragraph 1 of the Patent Act provides, “If the prod-
uct made by the process patent has never been seen in this or foreign
country before the patent application for such process was filed, a
product made by others is presumed to be made by such patented
process.” This provision relates to the reversal of burden of proof for
a process patent, but does not clarify whether “before the patent ap-
plication for the process was filed” covers the date a patentee claims
for a right of priority. Taiwan Intellectual Property Court Civil Judg-
ment (99) Min Zhuan Su Zi No. 159 (2010) may resolve this issue
and implies that the literal meaning of the timing term in Article 99,
Paragraph 1 for determining the novelty of “the product made by the
process patent” may be changed from the “actual filing date” to “pri-
ority date” if the patent enjoys the right of priority. But, the court did
not interpret the statute directly. So, this article is intended to provide

legal arguments to support the court. According to the interpretation

*

Assistant Professor, Graduate Institute of Technology, Innovation and Intellectual
Property Management, National Chengchi University; J.D., Washington University
in St. Louis School of Law.

Received: May 14, 2014; accepted: April 24, 2015



TS HCTRIPS# %34 & {132 $ 997 2 j2ff 187

*

of Article 34 of the TRIPS Agreement, this article supports the rea-
sonableness of the court’s implication that can improve the law of a
right of priority. Moreover, this article proves that the scope of “the
product made by the process patent” should exclude the product made
by the process patent owner, or at least the product disclosed publicly
by the patentee during the grace period. This view is supported by the
interpretation of Article 34 of the TRIPS Agreement, legislative his-
tory of Article 99 of the Patent Act, and the consideration of the inter-

nal harmonization of the Patent Act.

Keywords: Process Patent, Burden of Proof, TRIPS Agreement, Article
99 of the Patent Act
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